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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR PART 630
RIN 3206-AJ51

Absence and Leave; Use of Restored
Annual Leave

AGENCY: Office of Personnel
Management.
ACTION: Final rule.

SUMMARY: The Office of Personnel
Management is issuing final regulations
to aid agencies and employees
responding to the “National Emergency
by Reason of Certain Terrorist Attacks”
on the World Trade Center and the
Pentagon. The regulations provide that
employees who forfeit excess annual
leave because of their work to support
the Nation during this national
emergency are deemed to have
scheduled their excess annual leave in
advance. Such employees are entitled to
restoration of their annual leave under
these regulations.

EFFECTIVE DATE: April 3, 2002.

FOR FURTHER INFORMATION CONTACT:
Sharon Herzberg, (202) 606-2858, FAX
(202) 606—4264, or e-mail:
payleave@opm.gov.

SUPPLEMENTARY INFORMATION: On
September 14, 2001, President Bush
declared a “National Emergency by
Reason of Certain Terrorist Attacks” on
the World Trade Center and the
Pentagon. On November 2, 2001, the
Office of Personnel Management (OPM)
published interim regulations (66 FR
5557) to provide relief to Federal
employees who otherwise would have
forfeited excess annual leave at the end
of the leave year because of their
involvement in efforts connected with
the national emergency. The interim
regulations became effective on
December 3, 2001. Many agencies are
involved in activities vital to our Nation

as a result of the unprecedented events
of September 11, 2001, the efforts
toward recovery and response, and the
continuing threat of further attacks on
the United States. As a result, many
Federal employees involved in these
activities were unable to schedule and
use excess annual leave and would have
forfeited that leave at the end of the
leave year. The interim regulations
simplified the restoration of these
employees’ forfeited annual leave and
imposed relaxed time limitations for
using restored annual leave.

The 60-day comment period ended on
January 2, 2002. We received no formal
comments from either agencies or
individuals. In informal comments,
agency representatives expressed their
satisfaction with the regulations. As a
result, we believe no changes are
necessary in the interim regulations.
Therefore, we are adopting as final the
interim rule providing that excess
annual leave forfeited by employees
who were unable to schedule and use
their leave due to their involvement in
national emergency efforts is deemed to
have been scheduled in advance and
therefore eligible for restoration.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they will affect only Federal
agencies and employees.

E.O. 12866, Regulatory Review

The Office of Management and Budget
has reviewed this rule in accordance
with Executive Order 12866.

List of Subjects in 5 CFR Part 630

Government employees.

Office of Personnel Management.
Kay Coles James,
Director.

Accordingly, under the authority of 5
U.S.C. 6304(d)(2), the Office of
Personnel Management adopts the
interim regulations amending subpart C
of 5 CFR part 630, published at 66 FR
55557 on November 2, 2001, as final.

[FR Doc. 02-5063 Filed 3—1-02; 8:45 am]
BILLING CODE 6325-01-P

FARM CREDIT ADMINISTRATION
12 CFR Parts 614 and 619

RIN 3052-AB93

Loan Policies and Operations;
Definitions; Loan Purchases and
Sales; Effective Date

AGENCY: Farm Credit Administration.

ACTION: Notice of effective date.

SUMMARY: The Farm Credit
Administration (FCA) published a final
rule under parts 614 and 619 on January
10, 2002 (67 FR 1281). This final rule
will enable Farm Credit System (FCS or
System) institutions to better use
existing statutory authority for loan
participations by eliminating
unnecessary regulatory restrictions that
may have impeded effective
participation relationships between
System institutions and non-System
lenders. We believe that these regulatory
changes will improve the risk
management capabilities of both System
and non-System lenders and thereby,
enhance the availability of reliable and
competitive credit for agriculture and
rural America. In accordance with 12
U.S.C. 2252, the effective date of the
final rule is 30 days from the date of
publication in the Federal Register
during which either or both Houses of
Congress are in session. Based on the
records of the sessions of Congress, the
effective date of the regulations is March
4, 2002.

EFFECTIVE DATE: The regulation
amending 12 CFR parts 614 and 619
published on January 10, 2002 (67 FR
1281) is effective March 4, 2002.

FOR FURTHER INFORMATION CONTACT:
Mark L. Johansen, Policy Analyst, Office
of Policy and Analysis, Farm Credit
Administration, McLean, VA 22102—
5090, (703) 883—4498; or James M.
Morris, Senior Counsel, Office of
General Counsel, Farm Credit
Administration, McLean, VA 22102—
5090, (703) 883—4020, TDD (703) 883—
4444,

(12 U.S.C. 2252(a)(9) and (10))

Dated: February 27, 2002.
Kelly Mikel Williams,
Secretary, Farm Credit Administration Board.
[FR Doc. 02-5093 Filed 3—1-02; 8:45 am]
BILLING CODE 6705-01-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—ANE-39-AD; Amendment
39-12668; AD 2002-04-11]

RIN 2120-AA64
Airworthiness Directives; General

Electric Company GE90 Series
Turbofan Engines

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain General Electric
Company (GE) GE90 series turbofan
engines, that currently requires
revisions to the Life Limits Section of
the manufacturer’s Instructions for
Continued Airworthiness (ICA) to
include required enhanced inspection of
selected critical life-limited parts at
each piece-part exposure. This action
modifies the airworthiness limitations
section of the manufacturer’s manual
and an air carrier’s approved continuous
airworthiness maintenance program to
incorporate additional inspection
requirements. This amendment is
prompted by additional focused
inspection procedures that have been
developed by the manufacturer. The
actions specified by this AD are
intended to prevent critical life-limited
rotating engine part failure, which could
result in an uncontained engine failure
and damage to the airplane.

DATES: Effective date April 8, 2002.

ADDRESSES: The information referenced
in this AD may be examined, by
appointment, at the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
12 New England Executive Park,
Burlington, MA.

FOR FURTHER INFORMATION CONTACT: Ian
Dargin, Aerospace Engineer, Engine
Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803—
5299; telephone (781) 238-7178, fax
(781) 238-7199.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding (AD) 2000-08-10,
Amendment 39-11696 (65 FR 21642,

April 24, 2000), that is applicable to
General Electric GE90 series turbofan
engines was published in the Federal
Register on October 10, 2001 (66 FR
51607). That action proposed to modifiy
the airworthiness limitations section of
the manufacturer’s manual and an air
carrier’s approved continuous
airworthiness maintenance program to
incorporate additional inspection
requirements.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed.

Regulatory Analysis

This final rule does not have
federalism implications, as defined in
Executive Order 13132, because it
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.
Accordingly, the FAA has not consulted
with state authorities prior to
publication of this final rule.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the

Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-11696 (65 FR
21642, April 24, 2000), and by adding
a new airworthiness directive,
Amendment 39-12668 to read as
follows:

AD 2002-04-11 General Electric Company:
Docket No. 98—ANE-39-AD. Supersedes
AD 2000-08-10, Amendment 39—11696.

Applicability

This airworthiness directive (AD) is
applicable to General Electric Company (GE)
GE90-76B/ —77B/ —85B/ —90B/ —94B series
turbofan engines. These engines are installed

on but not limited to Boeing 777 series
airplanes.

Note 1: This AD applies to each engine
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
engines that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance

Compliance with this AD is required as
indicated, unless already done.

To prevent critical life-limited rotating
engine part failure, which could result in an
uncontained engine failure and damage to
the airplane, do the following:

Inspections

(a) Within 30 days after the effective date
of this AD, revise the manufacturer’s Life
Limits Section of the Instructions for
Continued Airworthiness (ICA), and for air
carrier operations revise the approved
continuous airworthiness maintenance
program, by adding the following:
“MANDATORY INSPECTIONS

(1) Perform inspections of the following
parts at each piece-part opportunity in
accordance with the instructions provided in
the applicable manual provisions:

Part nomenclature Part no. (P/N)

Inspect per engine manual chapter

For GE90 Engines:
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Part nomenclature Part no. (P/N)

Inspect per engine manual chapter

HPCR Disk, Stage 1 ...... All

72-31-05-200-001-001 Fluorescent Penetrant Inspection (subtask 72—-31-05-230-051), and
72-31-05-200-001-001 Eddy Current Inspection of the Bore, and 72-31-05-200-001—
001 Eddy Current Inspection of the Dovetail Slots.

HPCR Spool, Stage 2-6 | All

72-31-06-200-001-001 Fluorescent Penetrant Inspection (subtask 72—-31-06-230-051), and
72-31-06-200-001-001 Eddy Current Inspection of the S2 Dovetail Slots.

HPCR, Disk, Stage 7 ..... All

07-230-052 or 72-31-07-230-053.

72-31-07-200-001-001 Fluorescent Penetrant Inspection (subtask 72—-31-07-230-051), and
72-31-07-200-001-001 Eddy Current Inspection (subtask 72-31-07-250-051 or 72—-31-

HPCR Spool, Stage 8- All
10.

72-31-08-200-001-001 Fluorescent Penetrant Inspection and 72-31-08-800-001 Eddy
Current Inspection of the stage 8-9 inertia weld.

HPCR Seal, Compressor | All
Discharge Pressure.

72-31-09-200-001-001 Fluorescent Penetrant Inspection (subtask 72—31-09-230-051), and
72-31-09-200-001-001 Eddy Current Inspection of the Boltholes.

HPCR Ring, Tube Sup- | All
porter.

72-31-10-200-001-001 Fluorescent Penetrant Inspection.

HPTR, Interstage Seal .. | All

72-53-03-200-001-001 Fluorescent Penetrant Inspection (subtask 72-53-03-230-053), and
72-53-03-200-001-001 Eddy Current Inspection of the Bore.

Fan Disk, Stage 1 .......... All

Inspection of Dovetail Slots.

72-21-03-200-001-001 Fluorescent Penetrant Inspection (subtask 72—21-03-230-051), and
72-21-03-200-001-001 Eddy Current of the bore, and 72—-21-03-200-001-001 Ultrasonic

HPTR Disk, Stage 1 ...... All 72-53-02-200-001-002 Fluorescent Penetrant Inspection (subtask 72-53-02-160-051), and
72-53-02-200-001-002 Eddy Current Inspection of the Bore.

HPTR Disk, Stage 2 ...... All s 72-53-04-200-001-004 Fluorescent Penetrant Inspection (subtask 72-53-04-230-052), and
72-53-04-200-001-004 Eddy Current Inspection of the Bore.

LPTR Cone Shaft .......... Al e, 72-56-07-200-001-001 Fluorescent Penetrant Inspection.

LPTR Fan Mid Shaft ...... All s 72-58-01-200-001-001 Magnetic Particle Inspection.

LPTR Disk, Stage 1 ....... All 72-56-02-200-001-001 Fluorescent Penetrant Inspection.

LPTR Disk, Stage 2 ....... All s 72-56-02-200-001-001 Fluorescent Penetrant Inspection.

LPTR Disk, Stage 3 ....... All s 72-56-02-200-001-001 Fluorescent Penetrant Inspection.

LPTR Disk, Stage 4 ....... All s 72-56-02-200-001-001 Fluorescent Penetrant Inspection.

LPTR Disk, Stage 5 ....... All s 72-56-02-200-001-001 Fluorescent Penetrant Inspection.

LPTR Disk, Stage 6 ....... All s 72-56-02-200-001-001 Fluorescent Penetrant Inspection.

Fan Shaft, Forward ........ All L, 72—22-01-200-001-001 Fluorescent Penetrant Inspection.

(2) For the purposes of these mandatory
inspections, piece-part opportunity means:

(i) The part is considered completely
disassembled when accomplished in
accordance with the disassembly instructions
in the manufacturer’s engine manual; and

(ii) The part has accumulated more than
100 cycles in service since the last piece-part
opportunity inspection, provided that the
part was not damaged or related to the cause
for its removal from the engine.”

(b) Except as provided in paragraph (c) of
this AD, and notwithstanding contrary
provisions in section 43.16 of the Federal
Aviation Regulations (14 CFR 43.16), these
mandatory inspections must be performed
only in accordance with the Life Limits
Section of the manufacturer’s ICA.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that

provides an acceptable level of safety may be
used if approved by the Engine Certification
Office (ECO). Operators must submit their
requests through an appropriate FAA
Principal Maintenance Inspector (PMI), who
may add comments and then send it to the
ECO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the ECO.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be done.

Continuous Airworthiness Maintenance
Program

(e) FAA-certificated air carriers that have
an approved continuous airworthiness
maintenance program in accordance with the
record keeping requirement of §121.369 (c)
of the Federal Aviation Regulations (14 CFR
121.369 (c)) of this chapter must maintain
records of the mandatory inspections that
result from revising the Life Limits Section
of the ICA and the air carrier’s continuous
airworthiness program. Alternatively,
certificated air carriers may establish an
approved system of record retention that
provides a method for preservation and
retrieval of the maintenance records that
include the inspections resulting from this
AD, and include the policy and procedures
for implementing this alternate method in the
air carrier’s maintenance manual required by
§121.369 (c) of the Federal Aviation
Regulations (14 CFR 121.369 (c)); however,
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the alternate system must be accepted by the
appropriate PMI and require the maintenance
records be maintained either indefinitely or
until the work is repeated. Records of the
piece-part inspections are not required under
§121.380 (a) (2) (vi) of the Federal Aviation
Regulations (14 CFR 121.380 (a) (2) (vi)). All
other Operators must maintain the records of
mandatory inspections required by the
applicable regulations governing their
operations.

Note 3: The requirements of this AD have
been met when the engine manual changes
are made and air carriers have modified their
continuous airworthiness maintenance plans
to reflect the requirements in the engine
manuals.

Effective Date

(f) This amendment becomes effective on
April 8, 2002.

Issued in Burlington, Massachusetts, on
February 21, 2002.
Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 02-5003 Filed 3-1-02; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 56, 58, 60, 101, 107, 179,
310, 312, 314, 510, 514, 606, 610, 640,
660, 680, 720, 814, 1020, and 1040

Change in the Removal of the Office of
Management and Budget (OMB)
Control Numbers; Technical
Amendment

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) is amending its
regulations to reflect a change in the
removal of OMB control numbers. This
action is editorial in nature and is
intended to improve the accuracy of the
agency’s regulations.

EFFECTIVE DATE: March 4, 2002.

FOR FURTHER INFORMATION CONTACT:
Peggy Schlosburg, Office of Information
Resources Management (HFA-250),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857,
301-827-1223.

SUPPLEMENTARY INFORMATION: FDA is
amending its regulations in 21 CFR
parts 56, 58, 60, 101, 107, 179, 310, 312,
314, 510, 514, 606, 610, 640, 660, 680,
720, 814, 1020, and 1040 to reflect a
change in the removal of the outdated
OMB control numbers. We no longer

need to publish OMB control numbers
in the CFR, because they are now
displayed in a separate Federal Register
notice announcing OMB approval for
the collection of information.

Publication of this document
constitutes final action on these changes
under the Administrative Procedure Act
(5 U.S.C. 553). Notice and public
procedure are unnecessary because FDA
is merely correcting nonsubstantive
€ITOTS.

List of Subjects
21 CFR Part 56

Human research subjects, Reporting
and recordkeeping requirements, Safety.

21 CFR Part 58

Laboratories, Reporting and
recordkeeping requirements.

21 CFR Part 60

Administrative practice and
procedure, Drugs, Food additives,
Inventions and patents, Medical
devices, Reporting and recordkeeping
requirements.

21 CFR Part 101

Food labeling, Nutrition, Reporting
and recordkeeping requirements.

21 CFR Part 107

Food labeling, Infants and children,
Nutrition, Reporting and recordkeeping
requirements, Signs and symbols.

21 CFR Part 179

Food additives, Food labeling, Food
packaging, Radiation protection,
Reporting and recordkeeping
requirements, Signs and symbols.

21 CFR Part 310

Administrative practice and
procedure, Drugs, Labeling, Medical
devices, Reporting and recordkeeping
requirements.

21 CFR Part 312

Drugs, Exports, Imports,
Investigations, Labeling, Medical
research, Reporting and recordkeeping
requirements, Safety.

21 CFR Part 314

Administrative practice and
procedure, Confidential business
information, Drugs, Reporting and
recordkeeping requirements.

21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

21 CFR Part 514

Administrative practice and
procedure, Animal drugs, Confidential
business information, Reporting and
recordkeeping requirements.

21 CFR Part 606

Blood, Labeling, Laboratories,
Reporting and recordkeeping
requirements.

21 CFR Part 610

Biologics, Labeling, Reporting and
recordkeeping requirements.

21 CFR Part 640

Blood, Labeling, Reporting and
recordkeeping requirements.

21 CFR Part 660

Biologics, Labeling, Reporting and
recordkeeping requirements.

21 CFR Part 680

Biologics, Blood, Reporting and
recordkeeping requirements.

21 CFR Part 720

Confidential business information,
Cosmetics.

21 CFR Part 814

Administrative practice and
procedure, Confidential business
information, Medical devices, Medical
research, Reporting and recordkeeping
requirements.

21 CFR Part 1020

Electronic products, Medical devices,
Radiation protection, Reporting and
recordkeeping requirements, Television,
X-rays.

21 CFR Part 1040

Electronic products, Labeling, Lasers,
Medical devices, Radiation protection,
Reporting and recordkeeping
requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR parts 56, 58,
60, 101, 107, 179, 310, 312, 314, 510,
514, 606, 610, 640, 660, 680, 720, 814,
1020, and 1040 are amended as follows:

PART 56—INSTITUTIONAL REVIEW
BOARDS

1. The authority citation for 21 CFR
part 56 continues to read as follows:

Authority: 21 U.S.C. 321, 343, 346, 346a,
348, 350a, 350b, 351, 352, 353, 355, 360,
360c—360f, 360h—360j, 371, 379e, 381; 42
U.S.C. 216, 241, 262, 263b—263n.
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§56.108 [Amended]

2.In §56.108 IRB functions and
operations, remove the parenthetical
phrase at the end of the section.

§56.115 [Amended]

3.In §56.115 IRB records, remove the
parenthetical phrase at the end of the
section.

PART 58—GOO0OD LABORATORY
PRACTICE FOR NONCLINICAL
LABORATORY STUDIES

4. The authority citation for 21 CFR
part 58 continues to read as follows:

Authority: 21 U.S.C. 342, 346, 346a, 348,
351, 352, 353, 355, 360, 360b—360f, 360h—
360j, 371, 379e, 381; 42 U.S.C. 216, 262,
263b—263n.

§58.35 [Amended]

5. In § 58.35 Quality assurance unit,
remove the parenthetical phrase at the
end of the section.

§58.63 [Amended]

6. In §58.63 Maintenance and
calibration of equipment, remove the
parenthetical phrase at the end of the
section.

§58.90 [Amended]

7.1In §58.90 Animal care, remove the
parenthetical phrase at the end of the
section.

§58.105 [Amended]

8.In §58.105 Test and control article
characterization, remove the
parenthetical phrase at the end of the
section.

§58.120 [Amended]

9. In §58.120 Protocol, remove the
parenthetical phrase at the end of the
section.

§58.130 [Amended]

10. In §58.130 Conduct of a
nonclinical laboratory study, remove the
parenthetical phrase at the end of the
section.

§58.190 [Amended]

11. In § 58.190 Storage and retrieval
of records and data, remove the
parenthetical phrase at the end of the
section.

PART 60—PATENT TERM
RESTORATION

12. The authority citation for 21 CFR
part 60 continues to read as follows:

Authority: 21 U.S.C. 348, 355, 360e, 360j,
371, 379e; 35 U.S.C. 156; 42 U.S.C. 262.

§60.24 [Amended]

13. In § 60.24 Revision of regulatory
review period determinations, remove

the parenthetical phrase at the end of
the section.
§60.30 [Amended]

14. In §60.30 Filing, format, and
content of petitions, remove the
parenthetical phrase at the end of the
section.

§60.40 [Amended]

15. In § 60.40 Request for hearing,
remove the parenthetical phrase at the
end of the section.

PART 101—FOOD LABELING

16. The authority citation for 21 CFR
part 101 continues to read as follows:

Authority: 15 U.S.C. 1453, 1454, 1455; 21

U.S.C. 321, 331, 342, 343, 348, 371; 42 U.S.C.

243, 264, 271.

§101.69 [Amended]

17.In § 101.69 Petitions for nutrient
content claims, remove the
parenthetical phrase at the end of the
section.

PART 107—INFANT FORMULA

18. The authority citation for 21 CFR
part 107 continues to read as follows:

Authority: 21 U.S.C. 321, 343, 350a, 371.

§107.10 [Amended]

19. In § 107.10 Nutrient information,
remove the parenthetical phrase at the
end of the section.

§107.20 [Amended]

20. In § 107.20 Directions for use,
remove the parenthetical phrase at the
end of the section.

§107.50 [Amended]

21.In §107.50 Terms and conditions,
remove the parenthetical phrase at the
end of the section.

§107.280 [Amended]

22.1In §107.280 Records retention,
remove the parenthetical phrase at the
end of the section.

PART 179—IRRADIATION IN THE
PRODUCTION, PROCESSING AND
HANDLING OF FOOD

23. The authority citation for 21 CFR
part 179 continues to read as follows:

Authority: 21 U.S.C. 321, 342, 343, 348,
373, 374.

§179.25 [Amended]

24.In §179.25 General provisions for
food irradiation, remove the
parenthetical phrase at the end of the
section.

PART 310—NEW DRUGS

25. The authority citation for 21 CFR
part 310 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 355, 360b—360f, 360j, 361(a), 371, 374,
375, 379e; 42 U.S.C. 216, 241, 242(a), 262,
263b—263n.

§310.305 [Amended]

26. In § 310.305 Records and reports
concerning adverse drug experiences on
marketed prescription drugs for human
use without approved new drug
applications, remove the parenthetical
phrase at the end of the section.

PART 312—INVESTIGATIONAL NEW
DRUG APPLICATION

27. The authority citation for 21 CFR
part 312 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 355, 371; 42 U.S.C. 262.

§312.7 [Amended]

28.In § 312.7 Promotion and charging
for investigational drugs, remove the
parenthetical phrase at the end of the
section.

§312.10 [Amended]

29.1In §312.10 Waivers, remove the
parenthetical phrase at the end of the
section.

§312.23 [Amended]

30. In §312.23 IND content and
format, remove the parenthetical phrase
at the end of the section.

§312.30 [Amended]

31. In § 312.30 Protocol amendments,
remove the parenthetical phrase at the
end of the section.

§312.31 [Amended]

32.In §312.31 Information
amendments, remove the parenthetical
phrase at the end of the section.

§312.32 [Amended]

33.1In §312.32 IND safety reports,
remove the parenthetical phrase at the
end of the section.

§312.33 [Amended]

34.1In §312.33 Annual reports,
remove the parenthetical phrase at the
end of the section.

§312.35 [Amended]

35. In § 312.35 Submissions for
treatment use, remove the parenthetical
phrase at the end of the section.

§312.36 [Amended]

36. In § 312.36 Emergency use of an
investigational new drug, remove the
parenthetical phrase at the end of the
section.
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§312.38 [Amended]

37.1In §312.38 Withdrawal of an IND,
remove the parenthetical phrase at the
end of the section.

§312.41 [Amended]

38.In §312.41 Comment and advice
on an IND, remove the parenthetical
phrase at the end of the section.

§312.44 [Amended]

39. In § 312.44 Termination, remove
the parenthetical phrase at the end of
the section.

§312.45 [Amended]

40. In § 312.45 Inactive status, remove
the parenthetical phrase at the end of
the section.

§312.47 [Amended]

41.In § 312.47 Meetings, remove the
parenthetical phrase at the end of the
section.

§312.53 [Amended]

42.In § 312.53 Selecting investigators
and monitors, remove the parenthetical
phrase at the end of the section.

§312.55 [Amended]

43. In § 312.55 Informing
investigators, remove the parenthetical
phrase at the end of the section.

§312.56 [Amended]

44.In §312.56 Review of ongoing
investigations, remove the parenthetical
phrase at the end of the section.

§312.57 [Amended]

45.In § 312.57 Recordkeeping and
record retention, remove the
parenthetical phrase at the end of the
section.

§312.59 [Amended]

46. In § 312.59 Disposition of unused
supply of investigational drug, remove
the parenthetical phrase at the end of
the section.

§312.62 [Amended]

47.1In §312.62 Investigator
recordkeeping and record retention,
remove the parenthetical phrase at the
end of the section.

§312.64 [Amended]

48. In § 312.64 Investigator reports,
remove the parenthetical phrase at the
end of the section.

§312.66 [Amended]

49. In § 312.66 Assurance of IRB
review, remove the parenthetical phrase
at the end of the section.

§312.70 [Amended]

50. In § 312.70 Disqualification of a
clinical investigator, remove the

parenthetical phrase at the end of the
section.

§312.110 [Amended]

51.In § 312.110 Import and export
requirements, remove the parenthetical
phrase at the end of the section.

§312.120 [Amended]

52.In § 312.120 Foreign clinical
studies not conducted under an IND,
remove the parenthetical phrase at the
end of the section.

§312.140 [Amended]

53. In § 312.140 Address for
correspondence, remove the
parenthetical phrase at the end of the
section.

§312.160 [Amended]

54.In § 312.160 Drugs for
investigational use in laboratory
research animals or in vitro tests,
remove the parenthetical phrase at the
end of the section.

PART 314—APPLICATIONS FOR FDA
APPROVAL TO MARKET A NEW DRUG

55. The authority citation for 21 CFR
part 314 continues to read as follows:
Authority: 21 U.S.C. 321, 331, 351, 352,

353, 355, 355a, 356, 356a, 356b, 356¢, 371,
374, 379e.

§314.50 [Amended]

56. In § 314.50 Content and format of
an application, remove the
parenthetical phrase at the end of the
section.

§314.70 [Amended]

57.In § 314.70 Supplements and
other changes to an approved
application, remove the parenthetical
phrase at the end of the section.

§314.71 [Amended]

58. In § 314.71 Procedures for
submission of a supplement to an
approved application, remove the
parenthetical phrase at the end of the
section.

§314.72 [Amended]

59. In § 314.72 Changes in ownership
of an application, remove the
parenthetical phrase at the end of the
section.

§314.80 [Amended]

60. In § 314.80 Postmarketing
reporting of adverse drug experiences,
remove the parenthetical phrase at the
end of the section.

§314.90 [Amended]

61. In § 314.90 Waivers, remove the
parenthetical phrase at the end of the
section

§314.126 [Amended]

62. In § 314.126 Adequate and well-
controlled studies, remove the
parenthetical phrase at the end of the
section.

§314.200 [Amended]

63. In § 314.200 Notice of opportunity
for hearing; notice of participation and
request for hearing; grant or denial of
hearing, remove the parenthetical
phrase at the end of the section.

§314.420 [Amended]

64. In § 314.420 Drug master files,
remove the parenthetical phrase at the
end of the section.

PART 510—NEW ANIMAL DRUGS

65. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.

§510.455 [Amended]

66. In § 510.455 New animal drug
requirements regarding free-choice
administration in feeds, remove the
parenthetical phrase at the end of the
section.

PART 514—NEW ANIMAL DRUG
APPLICATIONS

67. The authority citation for 21 CFR
part 514 continues to read as follows:

Authority: 21 U.S.C. 351, 352, 360b, 371,
379e, 381.

§514.1 [Amended]

68. In §514.1 Applications, remove
the parenthetical phrase at the end of
the section.

PART 606—CURRENT GOOD
MANUFACTURING PRACTICE FOR
BLOOD AND BLOOD COMPONENTS

69. The authority citation for 21 CFR
part 606 continues to read as follows:
Authority: 21 U.S.C. 321, 331, 351, 352,

355, 360, 360j, 371, 374; 42 U.S.C. 216, 262,
263a, 264.

§606.170 [Amended]

70. In § 606.170 Adverse reaction file,
remove the parenthetical phrase at the
end of the section.

PART 610—GENERAL BIOLOGICAL
PRODUCTS

71. The authority citation for 21 CFR
part 610 continues to read as follows:
Authority: 21 U.S.C. 321, 351, 352, 353,

355, 360, 371; 42 U.S.C. 216, 262, 263, 263a,
264.
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§610.2 [Amended]

72.In §610.2 Requests for samples
and protocols; official release, remove
the parenthetical phrase at the end of
the section

§610.12 [Amended]

73.1In §610.12 Sterility, remove the
parenthetical phrase at the end of the
section.

§610.13 [Amended]

74.In §610.13 Purity, remove the
parenthetical phrase at the end of the
section.

§610.18 [Amended]

75.In §610.18 Cultures, remove the
parenthetical phrase at the end of the
section.

PART 640—ADDITIONAL STANDARDS
FOR HUMAN BLOOD AND BLOOD
PRODUCTS

76. The authority citation for 21 CFR
part 640 continues to read as follows:

Authority: 21 U.S.C. 321, 351, 352, 353,
355, 360, 371; 42 U.S.C. 216, 262, 263, 263a,
264.

§640.2 [Amended]

77.In § 640.2 General requirements,
remove the parenthetical phrase at the
end of the section

§640.72 [Amended]

78.In § 640.72 Records, remove the
parenthetical phrase at the end of the
section.

PART 660—ADDITIONAL STANDARDS
FOR DIAGNOSTIC SUBSTANCES FOR
LABORATORY TESTS

79. The authority citation for 21 CFR
part 660 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 355, 360, 360c, 360d, 360h, 360i, 371,
372;42 U.S.C. 216, 262, 263, 263a, 264.

§660.21 [Amended]

80. In § 660.21 Processing, remove the
parenthetical phrase at the end of the
section.

§660.22 [Amended]

81. In §660.22 Potency requirements
with reference preparations, remove the
parenthetical phrase at the end of the
section.

§660.25 [Amended]

82. In § 660.25 Potency tests without
reference preparations, remove the
parenthetical phrase at the end of the
section.

§660.26 [Amended]

83. In §660.26 Specificity tests and
avidity tests, remove the parenthetical
phrase at the end of the section.

§660.28 [Amended]

84. In §660.28 Labeling, remove the
parenthetical phrase at the end of the
section.

§660.34 [Amended]

85. In §660.34 Processing, remove the
parenthetical phrase at the end of the
section.

§660.35 [Amended]

86. In § 660.35 Labeling, remove the
parenthetical phrase at the end of the
section.

§660.36 [Amended]

87.In §660.36 Samples and
protocols, remove the parenthetical
phrase at the end of the section.

§660.51 [Amended]

88. In §660.51 Processing, remove the
parenthetical phrase at the end of the
section.

§660.52 [Amended]

89. In § 660.52 Reference
preparations, remove the parenthetical
phrase at the end of the section.

8660.53 [Amended]

90. In § 660.53 Controls for serological
procedures, remove the parenthetical
phrase at the end of the section.

8660.54 [Amended]

91. In §660.54 Potency tests,
specificity tests, tests for heterospecific
antibodies, and additional tests for
nonspecific properties, remove the
parenthetical phrase at the end of the
section.

§660.55 [Amended]

92. In §660.55 Labeling, remove the
parenthetical phrase at the end of the
section.

PART 680—ADDITIONAL STANDARDS
FOR MISCELLANEOUS PRODUCTS

93. The authority citation for 21 CFR
part 680 continues to read as follows:
Authority: 21 U.S.C. 321, 351, 352, 353,

355, 360, 371; 42 U.S.C. 216, 262, 263, 263a,
264.

8680.1 [Amended]
94. In § 680.1 Allergenic products,

remove the parenthetical phrase at the
end of the section.

§680.2 [Amended]

95. In § 680.2 Manufacture of
allergenic products, remove the
parenthetical phrase in paragraph (f) of
this section.

§680.3 [Amended]

96. In §680.3 Tests, remove the
parenthetical phrase at the end of the
section.

PART 720—VOLUNTARY FILING OF
COSMETIC PRODUCT INGREDIENT
COMPOSITION STATEMENTS

97. The authority citation for 21 CFR
part 720 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 361, 362,
371, 374.

§720.6 [Amended]
98. In § 720.6 Amendments to

statement, remove the parenthetical
phrase at the end of the section.

PART 814—PREMARKET APPROVAL
OF MEDICAL DEVICES

99. The authority citation for 21 CFR
part 814 continues to read as follows:

Authority: 21 U.S.C. 351, 352, 353, 360,
360c—360j, 371, 372, 373, 374, 375, 379, 379e,
381.

§814.20 [Amended]

100. In § 814.20 Application, remove
the parenthetical phrase at the end of
the section.

§814.39 [Amended]

101. In § 814.39 PMA supplements,
remove the parenthetical phrase at the
end of the section.

§814.84 [Amended]

102. In § 814.84 Reports, remove the
parenthetical phrase at the end of the
section.

PART 1020—PERFORMANCE
STANDARDS FOR IONIZING
RADIATION EMITTING PRODUCTS

103. The authority citation for 21 CFR
part 1020 continues to read as follows:

Authority: 21 U.S.C. 351, 352, 360e—360j,
360gg—360ss, 371, 381.

§1020.33 [Amended]

104. In § 1020.33 Computed
tomography (CT) equipment, remove the
parenthetical phrase at the end of the
section.

PART 1040—PERFORMANCE
STANDARDS FOR LIGHT-EMITTING
PRODUCTS

105. The authority citation for 21 CFR
part 1040 continues to read as follows:

Authority: 21 U.S.C. 351, 352, 360, 360e—
360j, 371, 381; 42 U.S.C. 263b—263n.
§1040.20 [Amended]

106. In § 1040.20 Sunlamp products
and ultraviolet lamps intended for use
in sunlamp products, remove the
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parenthetical phrase at the end of the
section.

Dated: February 20, 2002.
Margaret M. Dotzel,
Associate Commissioner for Policy.
[FR Doc. 02—4962 Filed 3—1-02; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165
COTP Pittsburgh-02-001
RIN 2115-AA97

Security Zone; Ohio River Mile 119.0 to
119.8, Natrium, West Virginia

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary security zone
encompassing all water extending 200
feet from the shoreline of the left
descending bank on the Ohio River,
beginning from mile marker 119.0 and
ending at mile marker 119.8. This
security zone is necessary to protect the
PPG Plant in Natrium, West Virginia
from any and all subversive actions
from any groups or individuals whose
objective it is to cause disruption to the
daily operations of the PPG Plant. Entry
of vessels into this security zone is
prohibited unless authorized by the
Coast Guard Captain of the Port
Pittsburgh or his designated
representative.

DATES: This rule is effective from 8 a.m.
on February 8, 2002 through 8 a.m. on
June 15, 2002.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket, are part of docket [COTP
Pittsburgh-02—001] and are available for
inspection or copying at Marine Safety
Office Pittsburgh, Suite 1150 Kossman
Bldg., 100 Forbes Ave. Pittsburgh, PA
between 8 a.m. and 4 p.m., Monday
through Friday, except federal holidays.
FOR FURTHER INFORMATION CONTACT:
Chief Petty Officer, Brian Smith, Marine
Safety Office Pittsburgh at (412) 644—
5808.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM, and, under
5 U.S.C. 553(d)(3), good cause exists for

making this rule effective less than 30
days after publication in the Federal
Register. The catastrophic nature of, and
resulting devastation from, the
September 11, 2001 attacks on the
World Trade Center towers in New York
City and the Pentagon in Washington
D.C., makes this rulemaking necessary
for the protection of national security
interests. National security and
intelligence officials warn that future
terrorist attacks against United States
interests are likely. Any delay in making
this regulation effective would be
contrary to the public interest because
immediate action is necessary to protect
against the possible loss of life, injury,
or damage to property.

Background and Purpose

On September 11, 2001, both towers
of the World Trade Center and the
Pentagon were attacked by terrorists. In
response to these terrorist acts,
heightened awareness and security of
our ports and harbors is necessary. To
enhance that security the Captain of the
Port, Pittsburgh is establishing a
temporary security zone.

This security zone includes all water
extending 200 feet from the shoreline of
the left descending bank on the Ohio
River beginning from mile marker 119.0
and ending at mile marker 119.8. This
security zone is necessary to protect the
public, facilities, and surrounding area
from possible acts of terrorism at the
PPG Plant. All vessels and persons are
prohibited from entering the zone
without the permission of the Captain of
the Port Pittsburgh or his designated
representative.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Transportation
(DOT)(44 FR 11040, February 26, 1979).

The Coast Guard expects the
economic impact of this proposal to be
so minimal that a full Regulatory
Evaluation under paragraph 10 (e) of the
regulatory policies and procedures of
DOT is unnecessary. This rule will not
obstruct the regular flow of vessel traffic
and will allow vessel traffic to pass
safely around the security zone and
vessels may be permitted to enter the
security zone on a case-by-case basis.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This security zone will not have an
impact on a substantial number of small
entities because this rule will not
obstruct the regular flow of vessel traffic
and will allow vessel traffic to pass
safely around the security zone.

If you are a small business entity and
are significantly affected by this
regulation please contact Chief Petty
Officer Brian Smith, U.S. Coast Guard
Marine Safety Pittsburgh, Suite 1150
Kossman Bldg. 100 Forbes Ave.
Pittsburgh, PA at (412) 644-5808.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.
Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
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determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of

Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have considered the
environmental impact of this rule and
concluded that under figure 2-1,
paragraph 34(g), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation. A
““Categorical Exclusion Determination”
is available for inspection or copying
where indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04-1, 6.04-6, 160.5; 49
CFR 1.46.

2. A new temporary § 165.T08—-009 is
added to read as follows:

§165.T08-009 Security Zone; Ohio River
Miles 119.0 to 119.8, Natrium, West Virginia.
(a) Location. The following area is a
security zone: The waters of the Ohio

River, extending 200 feet from the
shoreline of the left descending bank
beginning from mile marker 119.0 and
ending at mile marker 119.8.

(b) Effective date. This section is
effective from 8 a.m. on February 8,
2002 through 8 a.m. on June 15, 2002.

(c) Authority. The authority for this
section is 33 U.S.C. 1226, 33 U.S.C.
1231, 33 CFR 1.05-1(g), and 49 CFR
1.46.

(d) Regulations. (1) Entry into this
security zone is prohibited unless
authorized by the Coast Guard Captain
of the Port Pittsburgh or his designated
representative.

(2) Persons or vessels requiring entry
into or passage through the zone must
request permission from the Captain of
the Port Pittsburgh, or his designated
representative. They may be contacted
via VHF Channel 16 or via telephone at
(412) 644-5808.

(3) All persons and vessels shall
comply with the instructions of the
Captain of the Port Pittsburgh and
designated on-scene U.S. Coast Guard
patrol personnel. On-scene U.S. Coast

Guard patrol personnel include

commissioned, warrant, and petty

officers of the U.S. Coast Guard.
Dated: February 8, 2002.

S.L. Hudson,

Commander, U.S. Coast Guard, Captain of
the Port Pittsburgh.

[FR Doc. 02-5090 Filed 3—1-02; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165

COTP Pittsburgh—-02-002

RIN 2115-AA97

Security Zone; Ohio River Mile 34.6 to
35.1, Shippingport, PA

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary security zone
encompassing all water extending 200
feet from the shoreline of the left
descending bank on the Ohio River,
beginning from mile marker 34.6 and
ending at mile marker 35.1. This
security zone is necessary to protect the
First Energy Nuclear Power Plant in
Shippingport, Pennsylvania from any
and all subversive actions from any
groups or individuals whose objective it
is to cause disruption to the daily
operations of the First Energy Nuclear
Power Plant. Entry of vessels into this
security zone is prohibited unless
authorized by the Coast Guard Captain
of the Port Pittsburgh or his designated
representative.

DATES: This rule is effective from 8 a.m.
on February 8, 2002 through 8 a.m. on
June 15, 2002.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket, are part of docket [COTP
Pittsburgh—02—-002] and are available for
inspection or copying at Marine Safety
Office Pittsburgh, Suite 1150 Kossman
Bldg., 100 Forbes Ave. Pittsburgh, PA
between 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Chief Petty Officer, Brian Smith, Marine
Safety Office Pittsburgh at (412) 644—
5808.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
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for not publishing an NPRM, and, under
5 U.S.C. 553(d)(3), good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The catastrophic nature of, and
resulting devastation from, the
September 11, 2001 attacks on the
World Trade Center towers in New York
City and the Pentagon in Washington
DC, makes this rulemaking necessary for
the protection of national security
interests. National security and
intelligence officials warn that future
terrorist attacks against United States
interests are likely. Any delay in making
this regulation effective would be
contrary to the public interest because
immediate action is necessary to protect
against the possible loss of life, injury,
or damage to property.

Background and Purpose

On September 11, 2001, both towers
of the World Trade Center and the
Pentagon were attacked by terrorists. In
response to these terrorist acts,
heightened awareness and security of
our ports and harbors is necessary. To
enhance that security the Captain of the
Port, Pittsburgh is establishing a
temporary security zone.

This security zone includes all water
extending 200 feet from the shoreline of
the left descending bank on the Ohio
River beginning from mile marker 34.6
and ending at mile marker 35.1. This
security zone is necessary to protect the
public, facilities, and surrounding area
from possible acts of terrorism at the
First Energy Nuclear Power Plant. All
vessels are prohibited from entering the
zone without the permission of the
Captain of the Port Pittsburgh.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979).

The Coast Guard expects the
economic impact of this proposal to be
so minimal that a full Regulatory
Evaluation under paragraph 10(e) of the
regulatory policies and procedures of
DOT is unnecessary. This rule will not
obstruct the regular flow of vessel traffic
and will allow vessel traffic to pass
safely around the security zone and
vessels may be permitted to enter the
security zone on a case-by-case basis.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This security zone will not have an
impact on a substantial number of small
entities because this rule will not
obstruct the regular flow of vessel traffic
and will allow vessel traffic to pass
safely around the security zone.

If you are a small business entity and
are significantly affected by this
regulation please contact Chief Petty
Officer Brian Smith, U.S. Coast Guard
Marine Safety Pittsburgh, Suite 1150
Kossman Bldg. 100 Forbes Ave.
Pittsburgh, PA at (412) 644-5808.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.
Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have

determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
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Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have considered the
environmental impact of this rule and
concluded that under figure 21,
paragraph 34(g), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation. A
“Categorical Exclusion Determination”
is available for inspection or copying
where indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04—1, 6.04-6, 160.5; 49
CFR 1.46.

2. A new temporary § 165.T08-010 is
added to read as follows:

§165.T08-010 Security Zone; Ohio River
Miles 34.6 to 35.1, Shippingport,
Pennsylvania.

(a) Location. The following area is a
security zone: The waters of the Ohio
River, extending 200 feet from the
shoreline of the left descending bank
beginning from mile marker 34.6 and
ending at mile marker 35.1.

(b) Effective date. This section is
effective from 8 a.m. on February 8,
2002 through 8 a.m. on June 15, 2002.

(c) Authority. The authority for this
section is 33 U.S.C. 1226, 33 U.S.C.
1231, 33 CFR 1.05-1(g), and 49 CFR
1.46.

(d) Regulations. (1) Entry into this
security zone is prohibited unless
authorized by the Coast Guard Captain
of the Port Pittsburgh or his designated
representative.

(2) Persons or vessels requiring entry
into or passage through the zone must
request permission from the Captain of
the Port Pittsburgh, or his designated
representative. They may be contacted
via VHF Channel 16 or via telephone at
(412) 644-5808.

(3) All persons and vessels shall
comply with the instructions of the
Captain of the Port Pittsburgh and
designated on-scene U.S. Coast Guard

patrol personnel. On-scene U.S. Coast

Guard patrol personnel include

commissioned, warrant, and petty

officers of the U.S. Coast Guard.
Dated: February 8, 2002.

S.L. Hudson,

Commander, U.S. Coast Guard, Captain of
the Port Pittsburgh.

[FR Doc. 02-5091 Filed 3—1-02; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[lowa 0127-1127a; FRL-7151-7]
Approval and Promulgation of
Implementation Plans; State of lowa

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving the State
Implementation Plan (SIP) revision
submitted by the state of lowa. This
revision approves numerous rules
adopted by the state in 1998, 1999, and
2001. This includes rules pertaining to
definitions, compliance, permits for
new or existing stationary sources,
voluntary operating permits, permits by
rule, and testing and sampling methods.
These revisions will strengthen the
SIP with respect to attainment and
maintenance of established air quality
standards, ensure consistency between
the state and Federally approved rules,
and ensure Federal enforceability of the
state’s air program rule revisions
according to section 110.
DATES: This direct final rule will be
effective May 3, 2002 unless EPA
receives adverse comments by April 3,
2002. If adverse comments are received,
EPA will publish a timely withdrawal of
the direct final rule in the Federal
Register informing the public that the
rule will not take effect.

ADDRESSES: Comments may be mailed to
Wayne Kaiser, Environmental
Protection Agency, Air Planning and
Development Branch, 901 North 5th
Street, Kansas City, Kansas 66101.
Copies of documents relative to this
action are available for public
inspection during normal business
hours at the above-listed Region 7
location. The interested persons
wanting to examine these documents
should make an appointment with the
office at least 24 hours in advance.

FOR FURTHER INFORMATION CONTACT:
Wayne Kaiser at (913) 551-7603.

SUPPLEMENTARY INFORMATION:

Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This section provides additional
information by addressing the following
questions:

What is a SIP?

What is the Federal approval process for a
SIP?

What does Federal approval of a state
regulation mean to me?

What is being addressed in this action?

Have the requirements for approval of a
SIP revision been met?

What action is EPA taking?

What Is a SIP?

Section 110 of the Clean Air Act
(CAA) requires states to develop air
pollution regulations and control
strategies to ensure that state air quality
meets the national ambient air quality
standards established by EPA. These
ambient standards are established under
section 109 of the CAA, and they
currently address six criteria pollutants.
These pollutants are: carbon monoxide,
nitrogen dioxide, ozone, lead,
particulate matter, and sulfur dioxide.

Each state must submit these
regulations and control strategies to us
for approval and incorporation into the
Federally-enforceable SIP.

Each Federally-approved SIP protects
air quality primarily by addressing air
pollution at its point of origin. These
SIPs can be extensive, containing state
regulations or other enforceable
documents and supporting information
such as emission inventories,
monitoring networks, and modeling
demonstrations.

What Is the Federal Approval Process
for a SIP?

In order for state regulations to be
incorporated into the Federally-
enforceable SIP, states must formally
adopt the regulations and control
strategies consistent with state and
Federal requirements. This process
generally includes a public notice,
public hearing, public comment period,
and a formal adoption by a state-
authorized rulemaking body.

Once a state rule, regulation, or
control strategy is adopted, the state
submits it to us for inclusion into the
SIP. We must provide public notice and
seek additional public comment
regarding the proposed Federal action
on the state submission. If adverse
comments are received, they must be
addressed prior to any final Federal
action by us.

All state regulations and supporting
information approved by EPA under
section 110 of the CAA are incorporated
into the Federally-approved SIP.
Records of such SIP actions are
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maintained in the Code of Federal
Regulations (CFR) at Title 40, Part 52,
entitled “Approval and Promulgation of
Implementation Plans.” The actual state
regulations which are approved are not
reproduced in their entirety in the CFR
outright but are “incorporated by
reference,” which means that we have
approved a given state regulation with

a specific effective date.

What Does Federal Approval of a State
Regulation Mean to Me?

Enforcement of the state regulation
before and after it is incorporated into
the Federally-approved SIP is primarily
a state responsibility. However, after the
regulation is Federally approved, we are
authorized to take enforcement action
against violators. Citizens are also
offered legal recourse to address
violations as described in section 304 of
the CAA.

What Is Being Addressed in This
Action?

On August 21, 2000, February 7, 2001,
July 23, 2001, and December 27, 2001,
we received requests from the lowa
Department of Natural Resources (IDNR)
to amend the SIP. The state requested
that we approve amendments made to
portions of the following rules:

Rule 567-20, Scope of Title-Definitions-
Forms-Rule of Practice,

Rule 567-21, Compliance,

Rule 567-22, Controlling Pollution,

Rule 567-23, Emission Standards for
Contaminants, and

Rule 567-25, Measurement of
Emissions.

The rules were amended to
accomplish a number of changes. For
the most part, these amendments are
primarily minor changes in wording to
rules which are already in the approved
SIP. In some instances clarifications and
corrections were made. In other
instances the rule is updated to align it
with changes made in the Federal rule.
Finally, updates to a number of
references to Federal citations were
made. A complete listing of each rule
change is contained in the technical
support document which is a part of the
docket for this action and is available
from the EPA contact above.

A few of the rule revisions which may
be of interest, however, are mentioned
here. Subrule 22.1(1) and paragraph
22.1(1)c” were amended to allow a
true, minor source to begin construction
prior to obtaining a permit, subject to
certain conditions. Subrule 22.1(2)
added additional information which
incorporates a notification to IDNR
upon request for certain types of
emission units falling under a

construction permit exemption. This
recordkeeping process will ensure that
IDNR has access to information on
equipment for which certain
exemptions are being claimed.

Paragraph 22.1(2)“1” was amended to
clarify requirements for those facilities
wanting to get credit for emission
reductions made as a result of the
installation of control equipment.
Subrule 22.3(8) adds a provision which
requires that IDNR be notified when the
ownership of equipment covered by a
construction permit changes. This
provision will require facilities to keep
IDNR informed of who owns equipment
covered by a construction permit.
Paragraph 22.8(1)“e” was amended to
clarify the certification requirement for
obtaining a permit by rule for spray
booths. Paragraph 22.300(4)*b” was
amended to provide clarification to the
definition of de minimis emissions and
to the record keeping requirements for
stationary sources with de minimis
emissions.

Have the Requirements for Approval of
a SIP Revision Been Met?

The state submittals have met the
public notice requirements for SIP
submissions in accordance with 40 CFR
51.102. The submittals also satisfied the
completeness criteria of 40 CFR part 51,
appendix V. In addition, as explained
above and in more detail in the
technical support document which is
part of this document, the revision
meets the substantive SIP requirements
of the CAA, including section 110 and
implementing regulations.

What Action Is EPA Taking?

We are processing this action as a
final action because the revisions make
routine changes to the existing rules
which are noncontroversial. Therefore,
we do not anticipate any adverse
comments. Please note that if EPA
receives adverse comment on part of
this rule and if that part can be severed
from the remainder of the rule, EPA may
adopt as final those parts of the rule that
are not the subject of an adverse
comment.

Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
‘““Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal

requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
CAA. This rule also is not subject to
Executive Order 13045, “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the CAA. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et. seq.).
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The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by May 3, 2002. Filing a petition
for reconsideration by the Administrator

of this final rule does not affect the
finality of this rule for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides.

Dated: February 15, 2002.
William W. Rice,
Acting Regional Administrator, Region 7.

Chapter I, title 40 of the Code of
Federal Regulations is amended as
follows:

EPA-APPROVED IOWA REGULATIONS

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart Q—IOWA

2.In §52.820 the table in paragraph
(c) is amended:

a. Under Chapter 20 by revising the
entry for “567-20.2".

b. Under Chapter 21 by revising the
entry for “567-21.2".

c. Under Chapter 22 by revising the
entries for “567-22.1", “567-22.3",
“567—-22.4", “567—-22.5", “567-22.8",
“567-22.201"", “567-22.203"", and “567—
22.300".

d. Under Chapter 23 by revising the
entries for “567-23.3"” and “567-23.4".
e. Under Chapter 25 by revising the

entry for “567—-25.1".

§52.820 Identification of plan.
* * * * *
(C) * % %

lowa cita- . State effec- EPA approval
tion Ll tive date date Comments
lowa Department of Natural Resources, Environmental Protection Commission [567]
Chapter 20—Scope of Title-Definitions-Forms-Rule of Practice
* * * * * * *
567-20.2 .. Definitions .......ccccceeiiiiiiiiiiienieeiee e 7/21/99 March 4, 2002 The definitions for anaerobic lagoon, odor,
and FR cite. odorous substance, and odorous substance
source, are not SIP approved.
* * * * * * *
Chapter 21—Compliance
* * * * * * *
567—21.2 .. ValANCES ....cccvvvviieeeieiiirieeeeeeecitieee e eeiirreee e 7/21/99 March 4, 2002
and FR cite.
* * * * * * *
Chapter 22—Controlling Pollution
567-22.1 .. Permits Required for New or Existing Sta- 3/14/01 March 4, 2002 Subrules 22.1(2), 22.1(2) “g,” 22.1(2) “i" have
tionary Sources. and FR cite. a state effective date of 5/23/01/
* * * * * * *
567-22.3 .. ISsUINg Permits .........ccccovvcieniiiiiiiiiccie e 3/14/01 March 4, 2002 Subrule 22.3(6) is not SIP approved.
and FR cite.
567-22.4 .. Special Requirements for Major Stationary 3/14/01 March 4, 2002

Sources Located in areas Designated Attain-

ment or Unclassified (PSD).

and FR cite.
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lowa cita- ] State effec- EPA approval
tion Title tive date date Comments
567-22.5 .. Special Requirements for Nonattainment Areas 7/21/99 March 4, 2002
and FR cite.
567-22.8 .. Permitby RUle .....ccoviiiiiiiiei e 7/21/99 March 4, 2002
and FR cite.
* * * * * * *
567— Eligibility for Voluntary Operating Permits ......... 7/21/99 March 4, 2002
22.201. and FR cite.
567— Voluntary Operating Permit Applicatioins .......... 10/14/98 March 4, 2002
22.203. and FR cite.
567— Operating Permit by Rule for Small Sources .... 7/21/99 March 4, 2002 Subrule 22.300(7)"c” has a state effective date
22.300. and FR cite. of 10/14/98.
Chapter 23—Emission Standards for Contaminants
* * * * * * *
567-23.3 .. Specific Contaminants ..........ccccceevveeviiresrinnennns 7/21/99 March 4, 2002 Subrule 23.3(2) has a state effective date of 5/
and FR cite. 13/98. Subrule 23.3(3)“d” is not SIP ap-
proved.
567-23.4 .. SPECIfiC PrOCESSES ....covuvvrivieiiieeiieeiieeiee e 7/21/99 March 4, 2002 Subrule 23.4(10) is not SIP approved.
and FR cite.
Chapter 25—Measurement of Emissions
567-25.1 .. Testing and Sampling of New and Existing 3/14/01 March 4, 2002
Equipment.. and FR cite.
* * * * *

[FR Doc. 02—4936 Filed 3—1-02; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70

[IA 0126-1126a; FRL-7151-9]
Approval and Promulgation of

Operating Permits Program; State of
lowa

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving revisions to
the Iowa Operating Permits Program for
air pollution control. This revision

approves numerous rule revisions
adopted by the state since the initial
approval of its program in 1995. Rule
revisions approved in this action
include rules pertaining to issuing
permits, Title V operating permits,
voluntary operating permits, and
operating permits by rule for small
sources.

These revisions will ensure
consistency between the state and
Federally-approved rules, and ensure
Federal enforceability of the state’s air
program rule revisions.

DATES: This rule is effective May 3,
2002, without further notice, unless
EPA receives adverse comment by April
3, 2002. If we receive such comment, we
will publish a timely withdrawal in the
Federal Register to notify the public
that this rule will not take effect.

ADDRESSES: Written comments should
be mailed to Wayne Kaiser,
Environmental Protection Agency, Air
Planning and Development Branch, 901
North 5th Street, Kansas City, Kansas
66101.

Copies of the state submittals are
available for public inspection during
normal business hours at the above-
listed Region 7 location. Interested
persons wanting to examine these
documents should make an
appointment with the office at least 24
hours in advance.

FOR FURTHER INFORMATION CONTACT:
Wayne Kaiser at (913) 551-7603.

SUPPLEMENTARY INFORMATION:

This section provides additional
information by addressing the following
questions:
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What is the part 70 operating permits
program?

What is the Federal approval process for an
operating permits program?

What does Federal approval of a state
operating permits program mean to me?

What is being addressed in this document?

Have the requirements for approval of a
revision to the operating permits program
been met?

What action is EPA taking?

What Is the Part 70 Operating Permits
Program?

The Clean Air Act Amendments
(CAA) of 1990 require all states to
develop an operating permits program
that meets certain Federal criteria listed
in 40 Code of Federal Regulations (CFR)
part 70. In implementing this program,
the states are to require certain sources
of air pollution to obtain permits that
contain all applicable requirements
under the CAA. One purpose of the part
70 operating permits program is to
improve enforcement by issuing each
source a single permit that consolidates
all of the applicable CAA requirements
into a Federally-enforceable document.
By consolidating all of the applicable
requirements for a facility into one
document, the source, the public, and
the permitting authorities can more
easily determine what CAA
requirements apply and how
compliance with those requirements is
determined.

Sources required to obtain an
operating permit under this program
include “major” sources of air pollution
and certain other sources specified in
the CAA or in our implementing
regulations. For example, all sources
regulated under the acid rain program,
regardless of size, must obtain permits.
Examples of major sources include
those that emit 100 tons per year or
more of volatile organic compounds,
carbon monoxide, lead, sulfur dioxide,
nitrogen dioxide, or PM19; those that
emit 10 tons per year of any single
hazardous air pollutant (HAP)
(specifically listed under the CAA); or
those that emit 25 tons per year or more
of a combination of HAPs.

What Is the Federal Approval Process
for an Operating Permits Program?

In order for state regulations to be
incorporated into the Federally-
enforceable Title V operating permits
program, states must formally adopt
regulations consistent with state and
Federal requirements. This process
generally includes a public notice,
public hearing, public comment period,
and a formal adoption by a state-
authorized rulemaking body.

Once a state rule, regulation, or
control strategy is adopted, the state

submits it to us for inclusion into the
approved operating permits program.
We must provide public notice and seek
additional public comment regarding
the proposed Federal action on the state
submission. If adverse comments are
received, they must be addressed prior
to any final Federal action by us.

All state regulations and supporting
information approved by EPA under
section 502 of the CAA are incorporated
into the Federally-approved operating
permits program. Records of such
actions are maintained in the CFR at
Title 40, part 70, appendix A, entitled
“Approval Status of State and Local
Operating Permits Programs.”

What Does Federal Approval of a State
Operating Permits Program Mean to
Me?

Enforcement of the state regulation
before and after it is incorporated into
the Federally-approved operating
permits program is primarily a state
responsibility. However, after the
regulation is Federally approved, we are
authorized to take enforcement action
against violators. Citizens are also
offered legal recourse to address
violations as described in section 304 of
the CAA.

What Is Being Addressed in This
Document?

We have requested that each
permitting authority periodically submit
any revised part 70 rules to us for
approval as a revision to their approved
part 70 program. The purpose for this is
to ensure that the state program and
Federally-approved program are
consistent, current and Federally
enforceable.

Consequently, the state of lowa has
requested that we approve a number of
revisions to its part 70 rules. In letters
dated August 7, 2000, January 29, 2001,
and July 18, 2001, the state requested
that we approve various revisions to
rules 567—-22.100 through 567-22.1186,
567-22.201, 567-22.203, and 567—
22.300.

The rules were amended to
accomplish a number of changes. Some
amendments were primarily minor
changes in wording to rules which were
already in the approved program. In
some instances clarifications and
corrections were made. In other
instances the rules were updated to
align them with changes made in the
Federal rules. Finally, updates to a
number of references to Federal
citations were made. A complete listing
of each rule change is contained in the
technical support document which is a
part of the docket for this action and
which is available from the EPA contact

above. A few of the rule revisions which
may be of interest, however, are
discussed here.

Rule 22.100, definition of “major
source,” paragraph “2”’: Language added
so that fugitive emissions of HAPs are
considered in determining whether a
stationary source is a major source.

Rule 22.103(2): Language added ozone
to the list of insignificant activities that
must be included in the Title V
operating permit application, and
provides clarification by striking
reference to the Title V fee, which is not
being required for insignificant
activities.

Rule 22.106(1): Deleted prior language
and added clarifying language as to
when the fee is to be paid, what the fee
is based on, and the schedule for
establishing the fee and the process for
establishing the fee.

Rule 22.106(6): Adds a new subrule
which exempts sources from the
requirement to pay the Title V permit
fee until such time as the sources are
required to apply for the Title V

ermits.

Rule 22.106(7): Rule was amended by
adopting a new subrule 22.106(7) which
added language to clarify that no Title
V fee will be calculated for insignificant
activities.

Rule 22.300(3)(b) and (c): Rule was
amended by removing the eligibility
deadline of December 9, 1999, for
operating permit by rule for small
sources for those sources subject to
sections 111 and 112 of the CAA.
Previously, these sources had five years
from December 9, 1999, to obtain the
operating permit by rule.

Rule 22.300(4)(b): Added clarification
to the definition of de minimis
emissions and to the recordkeeping
requirements for stationary sources with
de minimis emissions.

Rule 22.300(7): Rule was amended to
provide clarification to the
recordkeeping requirement for non-de
minimis sources.

Have the Requirements for Approval of
a Revision to the Operating Permits
Program Been Met?

Our review of the material submitted
indicates that the state has amended
rules for the Title V program in
accordance with the requirements of
section 502 of the CAA and the Federal
rule, 40 CFR part 70, and met the
requirement for a program revision as
established in 40 CFR 70.4(i).

What Action Is EPA Taking?

We are approving revisions to the
Iowa part 70 operating permits program.
We are processing this action as a final
action because the revisions make
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routine changes to the existing rules
which are noncontroversial. Therefore,
we do not anticipate any adverse
comments. Please note that if EPA
receives adverse comment on part of
this rule and if that part can be severed
from the remainder of the rule, EPA may
adopt as final those parts of the rule that
are not the subject of an adverse
comment.

Administrative Requirements

Under Executive Order 12866,
“Regulatory Planning and Review” (58
FR 51735, October 4, 1993), this final
approval is not a “significant regulatory
action” and therefore is not subject to
review by the Office of Management and
Budget. Under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.) the
Administrator certifies that this final
approval will not have a significant
economic impact on a substantial
number of small entities because it
merely approves state law as meeting
Federal requirements and imposes no
additional requirements beyond those
imposed by state law. This rule does not
contain any unfunded mandates and
does not significantly or uniquely affect
small governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4) because it approves
pre-existing requirements under state
law and does not impose any additional
enforceable duties beyond that required
by state law. This rule also does not
have tribal implications because it will
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified by Executive Order 13175,
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000). This rule
also does not have Federalism
implications because it will not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, “Federalism”
(64 FR 43255, August 10, 1999). This
rule merely approves existing
requirements under state law, and does
not alter the relationship or the
distribution of power and
responsibilities between the state and
the Federal government established in
the CAA. This final approval also is not
subject to Executive Order 13045,
“Protection of Children from
Environmental Health Risks and Safety

Risks” (62 FR 19885, April 23, 1997) or
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001), because it is not a significant
regulatory action under Executive Order
12866. This action will not impose any
collection of information subject to the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq., other than
those previously approved and assigned
OMB control number 2060-0243. For
additional information concerning these
requirements, see 40 CFR part 70. An
agency may not conduct or sponsor, and
a person is not required to respond to,

a collection of information unless it
displays a currently valid OMB control
number.

In reviewing state operating permits
programs submitted pursuant to Title V
of the CAA, EPA will approve state
programs provided that they meet the
requirements of the CAA and EPA’s
regulations codified at 40 CFR part 70.
In this context, in the absence of a prior
existing requirement for the state to use
voluntary consensus standards (VCS),
EPA has no authority to disapprove a
state operating permits program for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews an operating
permit program, to use VCS in place of
a state program that otherwise satisfies
the provisions of the CAA. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. The
Congressional Review Act, 5 U.S.C. 801
et seq., as added by the Small Business
Regulatory Enforcement Fairness Act of
1996, generally provides that before a
rule may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2). This rule
will be effective on November 30, 2001.

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by May 3, 2002. Filing a petition
for reconsideration by the Administrator
of this final rule does not affect the

finality of this rule for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)
List of Subjects in 40 CFR Part 70
Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Operating permits, Reporting
and recordkeeping requirements.
Dated: February 15, 2002.
William W. Rice,
Acting Regional Administrator, Region 7.
Chapter I, title 40 of the Code of

Federal Regulations is amended as
follows:

PART 70—[AMENDED]

1. The authority citation for Part 70
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

2. Appendix A to Part 70 is amended
by adding under “Iowa” paragraph (c) to
read as follows:

Appendix A to Part 70—Approval
Status of State and Local Operating
Permits Programs

* * * * *
Iowa
* * * * *

(c) The Iowa Department of Natural
Resources submitted for program approval
rules 567—22.100 through 567-22.116 and
567-22.300 on August 7, 2000, rules 567—
22.201, 567-22.203, and 567—-22.300 (except
22.300(7)(*“c”)) on January 29, 2001, and
567—22.100 and 567-22.106 on July 18, 2001.
These revisions to the Iowa program are
approved effective May 3, 2002.

* * * * *

[FR Doc. 02—4938 Filed 3—1-02; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 22
[FCC 01-387]
Cellular Service and Other Commercial

Mobile Radio Services in the Gulf of
Mexico

AGENCY: Federal Communications
Commission
ACTION: Final rule.

SUMMARY: In this Report and Order, the
Commission resolves certain issues
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raised in the Second Further Notice of
Proposed Rule Making (Second Further
NPRM) in WT Docket No. 97-112 and
CC Docket No. 90-6, and adopts a
bifurcated approach to cellular licensing
in the Gulf of Mexico Service Area
(“GMSA”’) based on the differences
between the deployment of cellular
service in the Eastern Gulf and the
Western Gulf. In the Eastern Gulf, the
Commission establishes a Coastal Zone
in which its cellular unserved area
licensing rules will apply. Cellular
service in the Western Gulf will
continue to be governed by current
rules, with certain modifications to
facilitate negotiated solutions to ongoing
coverage conflicts between Gulf-based
and land-based carriers. The
Commission establishes the Gulf of
Mexico Exclusive Zone in which the
Gulf carriers will be exclusively
licensed to operate. Further, the
Commission concludes that the issue of
establishing new Gulf licensing areas for
non-cellular services should be
addressed on a service-by-service basis.
The Commission also clarifies the rights
of land-based licensees in those services
in which it has not provided for
licensing of carriers in the Gulf. The
Commission concludes that these
actions will spur the development of
reliable service where needed, minimize
disturbance to current operations and
contractual arrangements, and help to
resolve coverage conflicts.

DATES: Effective May 3, 2002.

FOR FURTHER INFORMATION CONTACT:
Roger Noel, Michael Ferrante, or Linda
Chang at (202) 418-0620.
SUPPLEMENTARY INFORMATION: This
Report and Order, adopted December
21, 2001, and released January 15, 2002,
will be available for public inspection
during regular business hours at the
FCC Reference Information Center,
Room CY-A257, at the Federal
Communications Commission, 445 12th
St., SW., Washington, DC 20554. The
complete text is available through the
Commission’s duplicating contractor:
Qualex International, Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC, 20554, telephone 202—
863—2893, facsimile 202—-863-2898, or
via e-mail at qualexint@aol.com.

Synopsis of Report and Order

L. Background

1. Initial Licensing of Cellular Service
in the Gulf of Mexico. The Commission
first authorized the provision of cellular
service in the Gulf of Mexico in 1983
and licensed two carriers to serve the
region in 1985. The original rules
allowed the Gulf carriers to operate
throughout the GMSA, which extends to

the shoreline and, therefore, includes
coastal water areas. However, the Gulf
carriers were limited to placing their
transmitter sites on offshore platforms
(predominantly oil and gas drilling
platforms) and were prohibited from
using land-based transmitters to serve
the GMSA. In addition, in order to
prevent interference to adjacent land-
based cellular systems, the Gulf carriers
were required to limit transmitter power
from offshore sites to the extent
necessary to avoid extending their
service area contours over land.

2. The presence of the Gulf licensees
placed similar limitations on land-based
cellular operations in adjacent coastal
areas. Land-based carriers were
prohibited by the Commission’s rules
from extending their service area
contours into the GMSA, i.e., beyond
the mean high-tide line that defined the
service area border, except for de
minimis extensions. As a result, land-
based carriers seeking to cover shore
areas, e.g., to provide comprehensive
service along coastal roads and in
coastal communities, were unable to site
transmitters close to the shoreline
without incurring substantial
engineering costs to avoid their signals
being transmitted over water.

3. From the outset, these rules have
caused conflict between the Gulf
carriers and adjacent land carriers
regarding the provision of service in the
Gulf coastal region. Because offshore
drilling has not occurred in the Eastern
Gulf, these conflicts have occurred
almost exclusively in the Western Gulf,
particularly in areas where offshore and
onshore sites were in close proximity. In
some instances, the requirement to
avoid encroachment into adjacent
service areas has led to gaps in coverage,
both on land and over water, because
neither Gulf-based nor land-based
carriers could extend coverage into
these areas without capture of each
other’s subscriber traffic. In other
instances, disputes have arisen over
whether particular Gulf or land carriers
were improperly extending coverage
and capturing subscribers in the
adjacent land or Gulf service area.

4. Unserved Area Rules. In 1993, the
Commission adopted the Unserved Area
Second Report and Order, 57 FR 13646
(April 17, 1992), which established
unserved area licensing rules for land-
based cellular service. Under these
rules, the Cellular Geographic Service
Area (“CGSA”) of each cellular system
was redefined as the composite contour
created by the actual service areas of all
cells in the system. See 47 CFR 22.911.
The CGSA is the area in which carriers
are entitled to protection from
interference and from capture of

subscriber traffic by adjacent carriers. In
addition, areas not within any carrier’s
CGSA were subject to reclamation by
the Commission and licensing as
unserved areas. In the Unserved Area
Third Report and Order, 57 FR 53446
(November 10, 1992), the Commission
extended these rules to cellular service
in the Gulf. See Amendment of Part 22
of the Commission’s Rules to Provide
for Filing and Processing of
Applications for Unserved Areas in the
Cellular Service and to Modify Other
Cellular Rules, CC Docket 906, Third
Report and Order and Memorandum
Opinion and Order on Reconsideration,
57 FR 53446 (November 10, 1992). As a
result, the Gulf carriers’ service areas no
longer comprised the entire GMSA, but
were now limited to areas in the Gulf
that received actual coverage from an
offshore platform-based cell site. This
caused portions of the Gulf that were
outside the coverage area of any offshore
cell site to be redefined as ‘“unserved”
areas, which could not be served by the
Gulf carriers without further application
and licensing.

5. PetroCom Remand. In the
PetroCom decision, the D.C. Circuit
reversed and remanded certain aspects
of the unserved area rules as they
applied to the Gulf. See Petroleum
Communications, Inc. v. FCC, 22 F.3d
1164 (D.C. Cir. 1994) (PetroCom). The
Court found that the Commission had
failed adequately to consider the
distinctive nature of Gulf-based service,
which relied on movable drilling
platforms for placement of cell sites, in
comparison to land-based service,
which used stationary sites. The Court
stated that, while it did not foreclose the
possibility of a convincing rationale for
applying a uniform standard to both
Gulf and land-based licensees, the
Commission had failed adequately to
justify the decision in the Unserved
Area proceeding to treat Gulf licensees
in the same manner as land-based
cellular licensees in light of their
reliance on transitory sites. The Court
remanded the issue and instructed the
Commission to vacate the rule that
defined the Gulf carriers’ CGSAs based
on their areas of actual service. The
effect of the remand was the restoration
of the service area of the Gulf carriers as
the entire GMSA, regardless of the
location of their platform-based cell
sites.

6. Second Further NPRM Proposal.
Following the PetroCom decision, the
Commission issued the Second Further
NPRM, in which it initiated a
comprehensive reexamination of the
cellular service rules for the Gulf. See
Cellular Service and Other Commercial
Mobile Radio Services in the Gulf of
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Mexico, Amendment of Part 22 of the
Commission’s Rules to Provide for
Filing and Processing of Applications
for Unserved Areas in the Gellular
Service and to Modify Other Cellular
Rules, WT Docket No. 97-112 and CC
Docket No. 90-6, Second Further
NPRM, 65 FR 24168 (April 25, 2000).
Specifically, the Commission proposed
dividing the GMSA into a Coastal Zone
and an Exclusive Zone. Under this
proposal, the Coastal Zone would
consist of the portion of the GMSA
extending from the coastline of the Gulf
of Mexico to the twelve-mile offshore
limit, while the Exclusive Zone would
extend from the twelve-mile limit to the
southern boundary of the GMSA. In the
Exclusive Zone, the two existing Gulf
carriers would be able to move their
offshore transmitters freely and to
expand or modify their systems without
being required to file additional
applications, obtain prior Commission
approval, or face competing
applications for the right to serve the
territory. In the Coastal Zone, the
Commission proposed to apply its Phase
II unserved area licensing rules. Thus,
within the Coastal Zone, any qualified
applicant (including both Gulf- and
land-based carriers) would be permitted
to apply to serve unserved areas, and all
mutually exclusive applications would
be subject to competitive bidding
procedures.

7. Comments and Carriers’ Proposals.
While commenting land carriers
generally support the Commission’s
proposal to bifurcate the GMSA into a
Coastal Zone and Exclusive Zone, most
oppose its proposal to use cellular
unserved area licensing rules to award
licenses in the Coastal Zone. Instead,
many of the land-based carriers support
a proposal by ALLTEL to treat the
Coastal Zone as a “buffer zone”
extending twelve miles out to sea from
the Gulf coastline. Within this buffer
zone, ALLTEL proposes that Gulf and
land carriers could freely extend their
SABs and overlap contours, subject to
mandatory frequency coordination, but
without protection from subscriber
capture. In the GMSA outside the buffer
zone, Gulf carriers would be fully
protected from interference.

8. A second alternative proposal has
been advanced by PetroCom, the A-side
Gulf licensee, and US Cellular, an
adjacent land-based licensee in certain
markets. PetroCom and US Cellular
propose a bifurcated approach in the
Eastern and Western Gulf. In the Eastern
Gulf, they would redraw the GMSA
boundary ten miles seaward from the
shoreline, thus allowing land-based
carriers in Florida to expand their
coverage over water to that extent. In the

Western Gulf, this proposal would
retain the existing GMSA boundary
along the coastline, and for a period of
five years would prohibit either side
from expanding over that boundary
without the other carrier’s consent. A
carrier, however, would be allowed to
use a higher effective radiated power
than that resulting from the
Commission’s SAB formula, based on
measurement data demonstrating equal
signal strengths at the coastline. The
resulting SAB extensions, however,
would not be included as part of the
other carrier’s CGSA. After five years,
their proposal would allow a land
carrier to serve portions of the Gulf from
land without consent from the Gulf
carrier, so long as the latter was not
serving that area, but the Gulf carrier
would have the right to “reclaim” the
area if a new or relocated drilling
platform enabled it to provide service.
PetroCom and US Cellular also propose
that pending, non-mutually exclusive
Phase II applications to serve coastal
waters be granted.

9. Coastel, the B-side Gulf carrier,
argues that the current rules are
sufficient to meet the Commission’s
objectives, and therefore proposes that
the Commission terminate this
rulemaking without adopting new rules.
According to Coastel, the Gulf carriers
have substantially expanded their
coverage of the Gulf in recent years,
eliminating gaps in coverage and
providing more reliable service to
coastal waters in the Gulf. Coastel
contends that this change in
circumstances obviates the need for
further rulemaking, and further argues
that the Commission’s proposals in the
Second Further NPRM would not
reduce conflict because many issues
would still remain to be resolved
between carriers.

II. Discussion

10. The Commission finds that the
record in this proceeding demonstrates
that different approaches toward the
Eastern and Western Gulf are warranted.
The development of cellular service has
followed different paths in these two
areas, which justifies treating them
differently so as to spur the
development of reliable service where
needed, minimize the disturbance to
current operations and contractual
arrangements, and address the issues
raised in the PetroCom remand.

A. Establishment of the Eastern Gulf
Coastal Zone

11. As noted above, the circumstances
with respect to the Gulf carriers’ current
service to and ability to serve the coastal
areas vary greatly between the Eastern

and Western Gulf. Unlike the Western
Gulf, where the Gulf carriers have
substantial offshore operations, the
Eastern Gulf has no offshore oil or gas
drilling platforms, and consequently,
the Gulf carriers have no offshore base
stations from which to provide service
in the coastal waters off Florida. The
record also indicates no likelihood of
such platforms being constructed in the
Eastern Gulf any time in the near future.
The Commission agrees with PetroCom
and US Cellular that, in light of these
circumstances, there is a basis to
differentiate between its approach to the
Eastern Gulf and the Western Gulf.
12.The Commission concludes that, in
the Eastern Gulf, the best way to ensure
that seamless cellular service is
provided ““ both on land and in coastal
waters—is to adopt its proposal to create
a Coastal Zone along the eastern portion
of the GMSA. The current positioning of
the eastern GMSA boundary directly
along the Florida coastline does not
accomplish this because it requires land
carriers to engineer their systems to
limit signal strength along the coast so
as to avoid extending their coverage
over water. Moreover, §22.911(d)(2)(@)
requires a land-based carrier in Florida
to obtain the consent of the Gulf carrier
to extend coverage over water, even
though the Gulf carriers have no cellular
facilities to serve Florida coastal waters.

13. Establishing a Coastal Zone in the
Eastern Gulf will improve cellular
service to coastal areas by providing an
opportunity for land-based carriers to
extend their service area contours into
territorial coastal waters, which will in
turn enable them to add cell sites close
to shore and to increase signal strength,
thereby improving the reliability of
service, from existing sites. This will not
only lead to improved coverage of
coastal communities, beach resorts, and
coastal roads, but will also facilitate
service to coastal boat traffic operating
close to shore that can be served from
land-based transmitters.

14. The remainder of the Eastern Gulf
that is not included in the Coastal Zone,
along with the entire Western Gulf, will
be designated as the Gulf of Mexico
Exclusive Zone. In this area, as
proposed in the Second Further NPRM,
the Gulf carriers will have the
unrestricted and exclusive right to
operate cellular facilities. The Gulf
carriers will also have the flexibility to
add, remove, modify, or relocate sites in
the Exclusive Zone without notice to or
approval by the Commission.

15. In the Second Further NPRM, the
Commission proposed that the Coastal
Zone would be coextensive with the
territorial waters of the United States, a
maritime zone that extends
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approximately twelve nautical miles
from the U.S. coastline. The
Commission concludes that the
territorial water limit will serve as an
appropriate boundary between the
Coastal Zone and the Exclusive Zone in
the Eastern Gulf. This approach is also
consistent with the approach the
Commission has taken more recently in
established services where it has
provided for licensing in the Gulf. In the
context of WCS, the Commission drew
the boundary between land-based
operations and Gulf-based operations at
the territorial water limit. See
Amendment of the Commission’s Rules
to Establish Part 27, the Wireless
Communications Service, Report and
Order, 62 FR 09636 (March 3, 1997).
Therefore, the Commission defines the
Eastern Gulf Coastal Zone as the portion
of the Gulf that is bounded by a line
extending approximately twelve
nautical miles due south from the
coastline boundary of the States of
Florida and Alabama, and continuing
along the west coast of Florida at a
distance of approximately twelve
nautical miles from the shoreline. A
map setting out the coordinates of the
Eastern Gulf Coastal Zone is attached at
Appendix A.

16. The Commission believes that the
most advisable course for licensing the
Eastern Gulf Coastal Zone will be to
define the region as unserved area. This
will enable all entities to apply to serve
areas of the Coastal Zone that are not
currently served. Accordingly, the
Commission will begin accepting Phase
II unserved area applications to serve
portions of the Coastal Zone sixty days
after the effective date of the rules.
Further, in the event of mutually
exclusive applications, use of the
Commission’s unserved area
competitive bidding rules will ensure
that the authorization to serve a given
area is awarded to the carrier that values
it most and will help maximize the use
of the spectrum. Carriers who apply to
serve portions of the Eastern Gulf
Coastal Zone will be required,
consistent with the Commission’s rules
for terrestrial unserved areas, to
construct facilities in these areas within
one year from the date of receiving
approval to serve this area.

17. The Commission recognizes that
as a result of its decision to apply
unserved area licensing rules to the
Eastern Gulf Coastal Zone, the Gulf
carriers will no longer have the
exclusive right to serve Florida coastal
waters as part of the GMSA. The
Commission concludes, however, that
the above-described public interest
benefits of this course outweigh the
costs. Because the Gulf carriers have no

operations in the Eastern Gulf, this
decision will not result in any reduction
in cellular service or stranded
investment in cellular facilities by the
Gulf carriers. Moreover, given the lack
of existing or planned installation of
offshore platforms in the Eastern Gulf
Coastal Zone, there is no likelihood that
the Gulf carriers would be in a position
to provide service there in the
foreseeable future. Nonetheless, the
Commission’s decision does not
preclude the Gulf carriers from seeking
to provide service in the Coastal Zone
in conformity with the unserved area
licensing rules the Commission is
adopting for this region, either from
land-based sites or from offshore
platforms, at any point in the future
should they become available.

18. Finally, the Commission notes
that some land-based carriers in Florida
have previously-granted de minimis
extensions extending into the GMSA.
The creation of the Eastern Gulf Coastal
Zone is not intended to limit the scope
of existing cellular operations, and the
Commission therefore grandfathers all
existing de minimis extensions of land
carriers in the Eastern Gulf Coastal
Zone. However, if a land carrier wishes
to incorporate the area within an
existing de minimis extension into its
CGSA, it must file an unserved area
application. In addition, carriers who
are currently operating on the Florida
coast under Special Temporary
Authorization must file an unserved
area application if they wish to operate
on a permanent basis.

B. Licensing in the Western Gulf

19. While the Gulf carriers do not
have offshore facilities in the Eastern
Gulf, they have built an extensive
offshore cellular network on oil and gas
drilling platforms in the Western Gulf.
In substantial portions of the Western
Gulf, particularly off the coast of
Louisiana, Mississippi, and Alabama,
many of these platforms are located only
a few miles from shore, enabling the
Gulf carriers to extend coverage to the
coastline.

20. The close proximity of these
water-based sites to the coastline has
given rise to technical and operational
conflicts between the Gulf carriers
seeking to provide service in coastal
waters and the adjacent land-based
carriers seeking to provide service to
coastal communities, resorts, beaches,
and coastal roads. In areas where land
and water-based sites are close to one
another, Gulf and land carriers must
reduce their respective signal strength
near the coastline in order to avoid
incursions into their counterparts’
markets. Some land-based carriers

contend that the requirement to limit
signal strength has led to gaps in their
coverage along the coast, and that the
Gulf carriers refuse to consent to SAB
extensions into the Gulf that are needed
to allow the land-based carriers to
provide seamless service on land. The
Gulf carriers dispute this
characterization, and contend that it is
the land-based carriers who are
preventing them from providing
ubiquitous service in the Gulf.

21. In addition, both Gulf and land
carriers accuse one another of
improperly extending coverage across
the coastline into their counterparts’
markets and consequently capturing
subscriber traffic that should be served
by the home carrier. Some land-based
carriers contend that their customers
have complained about placing calls on
land that were captured by the Gulf
carrier’s system rather than the land-
based system, requiring the customer to
pay extremely high roaming charges to
the Gulf carrier. The Gulf carriers argue
that the land carriers have failed to
document these alleged incidents of
capture, that such capture is extremely
uncommon, and that it is far more
common in the Gulf for offshore cellular
calls to be captured by land-based
systems.

22. In the Second Further NPRM, the
Commission proposed to bifurcate the
Western Gulf into a Coastal and
Exclusive Zone in the same manner that
the Commission proposed (and is
adopting today) for the Eastern Gulf.
The Commission stated that it would
grandfather all existing Gulf facilities,
but that any unserved area in the
Coastal Zone (i.e., area not currently
served by the Gulf carrier from an
existing offshore drilling platform)
would be available for licensing under
its cellular unserved area licensing
rules. As noted above, commenters
generally oppose this proposal, though
from different perspectives. Most land
carriers, led by ALLTEL, propose that
the Coastal Zone should not be subject
to unserved area licensing, but should
instead be open to both Gulf and land-
based carriers on a shared, coordinated
basis. PetroCom, with the concurrence
of US Cellular, opposes the creation of
a Coastal Zone in the Western Gulf,
proposing instead that land-based
carriers be allowed to expand their SAB
contours into unserved portions of the
Gulf but also required to pull back if a
Gulf carrier sought to serve the area.
Coastel opposes the Second Further
NPRM proposal and advocates
continuing to apply the current rules
without modification.

23. In evaluating its proposal and the
alternatives presented by commenters,
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the Commission considers it important
to note that circumstances in the
Western Gulf appear to have changed
significantly since the adoption of the
Second Further NPRM. First, in the
Second Further NPRM, the Commission
expressed concern regarding gaps in
coverage of the Western Gulf, and
sought to advance a solution that would
ensure ubiquitous coverage of coastal
waters (whether from land or water-
based transmitters) in order to make
service available not only to personnel
on drilling platforms but also to coastal
boat traffic. The record in this
proceeding indicates that, in the past
few years, the Gulf carriers have
substantially expanded their networks
and improved their coverage of the
Western Gulf. As a result, there appear
to be fewer gaps in coverage of coastal
waters than there were previously.

24. Second, while there are still
significant disputes between Gulf and
land-based carriers generally, some Gulf
and land carriers have successfully
negotiated agreements since the Second
Further NPRM that provide a mutually
agreed-upon framework for cooperative
operation along portions of the Western
Gulf coast. In particular, PetroCom, the
A-side Gulf carrier, has entered into a
series of extension and collocation
agreements with US Cellular and several
other A-side land-based carriers. These
agreements facilitate seamless coverage
of coastal areas (over both land and
water) and apply negotiated solutions to
issues such as coverage, capture, and
roaming rates. A similar accord has been
negotiated by Coastel, the B-side Gulf
carrier, and ALLTEL, the principal B-
side land carrier, by which they have
reached agreement with respect to their
operations along the Alabama coastline,
specifically in Mobile Bay.

25. In light of these developments, the
Commission believes that the best way
to achieve reliable, ubiquitous service in
the Western Gulf is to encourage further
reliance on negotiation and market-
based solutions to the fullest extent
possible. The fact that some Gulf- and
land-based carriers have reached
negotiated agreements suggests that
carrier-driven solutions to these issues
are possible without substantial changes
to existing rules. Moreover, in other
instances where negotiations have not
been successful, a partial cause may be
uncertainty and speculation regarding
possible rule changes that could result
from this proceeding. Thus, adopting
rules that substantially change the
relationship between land and Gulf
carriers in the Western Gulf could be
counter-productive by further delaying
negotiated solutions and even leading

parties to seek to unwind existing
agreements.

26. Therefore, upon review of the
record, the Commission concludes that
it should not adopt its Second Further
NPRM proposal to create a Coastal Zone
subject to unserved area licensing rules
in the Western Gulf. First, because of
the buildout that has occurred in the
Western Gulf in recent years, there is
relatively little unserved area in what
would comprise the Coastal Zone.
Second, to the extent that applying
unserved area licensing rules would
impose a “use or lose” regime on the
Gulf carriers (i.e., a Gulf carrier
providing service from an offshore
platform could permanently lose the
right to serve that portion of the Gulf if
the platform were moved out of the area,
even if the relocation was not
permanent), the Commission is
concerned that such a fundamental
change in the rules could delay
resolution of coverage conflicts and
discourage negotiation of extension and
collocation agreements between land
and Gulf carriers.

27. The Commission similarly
declines to adopt the ALLTEL proposal
that the Coastal Zone be available for
use by both Gulf and land-based carriers
on a shared, coordinated basis.
Although ALLTEL’s proposal is
designed to provide a basis for
negotiated agreements, implementing it
as a formal rule would, in effect, turn
the Coastal Zone into a “no-man’s land”
where the prohibition against capture of
a neighboring carrier’s subscriber traffic
would not apply. Moreover, by
eliminating capture protection in a
portion of the GMSA while retaining it
in the CGSAs of the adjacent land
carriers, the effect of the ALLTEL
proposal would be to shift the
protections afforded by existing rules in
favor of the land carriers and against the
Gulf carriers. While the Commission has
no objection to voluntary agreements
along the lines of ALLTEL’s proposal, it
sees no compelling public interest
reason to codify it in its rules, and is
concerned that doing so could reduce
the incentive for land carriers to
negotiate with Gulf carriers regarding
traffic capture in the Coastal Zone. In
addition, because the ALLTEL proposal
does not provide a mechanism for
settling frequency coordination
disputes, there is a substantial
likelihood that the Commission would
be burdened with resolving such
matters in instances where frequency
coordination failed.

28. The Commission concludes that
the wisest course is to designate a Gulf
of Mexico Exclusive Zone by generally
maintaining the currently applicable

rules and continuing to encourage
carriers to resolve their differences
through negotiated agreements.
Specifically, the Commission identifies
the GMSA area west of the Eastern Gulf
Coastal Zone as part of the Gulf of
Mexico Exclusive Zone, which will
reach landward up to the land-water
boundary in the western portion of the
Gulf. In reaching this conclusion, the
Commission does not agree with
Coastel’s position that no revisions to
the rules are required. However, the
Commission believes that, with
relatively minor modifications, the
current rules should provide sufficient
incentives for both Gulf and land
carriers to negotiate agreements that
lead to seamless cellular coverage in
coastal areas at competitive rates.

29. Accordingly, in the Western Gulf,
the Commission will maintain the
GMSA border at the coastline as
currently defined in its rules, and will
allow the Gulf carriers to provide
service throughout the Gulf of Mexico
Exclusive Zone regardless of the
location of their cell sites at any
particular time. Thus, Gulf carriers will
not be subject to a “use or lose” regime
based on the movement of offshore
drilling platforms. The Commission
notes that this approach addresses the
concern expressed by the court in
PetroCom that the Commission’s rules
for the Gulf carriers take into account
the transitory nature of water-based
transmission sites. The Commission’s
decision gives the Gulf carriers full
flexibility to build, relocate, modify and
remove offshore facilities throughout
the Western Gulf without seeking prior
Commission approval or facing
competing applications.

30. In the Second Further NPRM, the
Commission noted that, although under
its proposal only the Gulf carriers would
have exclusive rights within the
Exclusive Zone, the Commission
tentatively concluded that de minimis
extensions into unserved areas in the
GMSA Exclusive Zone should be
permitted. Upon further consideration
of the proposal, however, the
Commission does not believe it is
necessary to permit de minimis
extensions into the Exclusive Zone in
light of the ability of the land-based and
Gulf carriers to enter into agreements
regarding their operations. In instances
where it is necessary for a carrier to
extend into an adjacent carrier’s
licensed area, the record reflects that
contract extensions (i.e. where the Gulf
and land licensees mutually agree to the
extension) are sufficient to ensure
reliable coverage.

31. The Commission recognizes that
the rules it is adopting for the Western
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Gulf cannot resolve all of the technical
and operational conflicts (e.g.,
interference, subscriber capture) that
have arisen in areas where Gulf carriers
and land carriers operate in close
proximity to one another. Ultimately,
only negotiation and cooperative
arrangements between land and Gulf-
based carriers can resolve these
conflicts. Nonetheless, because the
Commission’s decision provides finality
regarding its licensing and operational
rules, the Commission expects that it
will facilitate and speed the progress of
such negotiations. The Commission
emphasizes that under its decision
today, parties remain free to negotiate
consensual agreements that provide for
extensions, coordination of frequencies,
collocation, facilities sharing, or other
solutions, so long as such agreements do
not affect the rights of third parties.
Thus, nothing in the decision is
intended to modify or alter the effect of
the existing agreements that have been
negotiated by PetroCom or Coastel with
adjacent land-based carriers. The
Commission encourages Gulf and land-
based carriers who have not reached
negotiated agreements to enter into
negotiations that could result in such
agreements.

32. In seeking to facilitate negotiated
agreements, it is the Commission’s goal
to create incentives for carriers to reach
agreements that are not only mutually
beneficial, but that also benefit existing
and potential cellular subscribers. For
example, while the Commission
recognizes that the operating costs of
Gulf carriers are typically higher than
those of land-based carriers, the
Commission seeks to ensure that they
cannot recover those costs by charging
uncompetitive rates or roaming charges
to their customers, including the
numerous land-based subscribers who
may roam onto a Gulf carrier’s network
when close to the coastline (e.g.,
recreational boaters). The Commission
believes that the rules it adopts will
help to foster a competitive marketplace
in the Gulf that will protect consumers
from such charges and practices. The
Commission notes, for example, that
some of the recently negotiated
agreements between Gulf and land-
based carriers provide for “in-shore”
roaming rates that are comparable to
roaming rates on land as opposed to the
higher rates that PetroCom charges
roamers operating significantly further
out to sea. This creates a competitive
incentive for similar terms to be
negotiated in future agreements also.
Moreover, the deployment of non-
cellular services such as PCS along the
Gulf coast will apply pressure on both

cellular providers in the Gulf, and their
land-based counterparts, to offer
competitive services and rates.

C. Service Area Boundary Formula

33. In the Unserved Area Second
Report and Order, the Commission
applied the standard land-based SAB
formula to operations by land carriers
along the Gulf coast (“land formula’),
but adopted a separate mathematical
formula to define the SABs of facilities
operated by the Gulf carriers from
offshore sites (‘“water formula’) in the
Unserved Area Third Report and Order.
The use of different formulas recognized
that cellular signals transmitted over
water typically have stronger
propagation characteristics (i.e., can be
received at greater distances from the
transmitter) than comparable signals
transmitted over land, which are
attenuated by variations in terrain,
buildings, trees, and other obstacles.
The two SAB formulas also
incorporated different assumptions
regarding receivers: the land formula
determined the distance to the service
area boundary that results in reliable
service to a conventional mobile unit,
while the water formula established the
distance to the service area boundary
that results in reliable service to a
marine mobile unit with a mast-
mounted antenna. In the Second Further
NPRM, the Commission sought
comment on whether to retain the two-
formula approach or to adopt an
alternative “hybrid” approach that
would account for signals in the Gulf
coastal region that are transmitted over
both land and water.

34. The Commission will continue to
use the two existing SAB formulas for
land and water-based sites, respectively.
While no mathematical formula can
precisely duplicate actual signal
propagation in all circumstances, the
Commission concludes that the two-
formula approach adequately accounts
for the different characteristics of signal
propagation over land and water. In
addition, the record reflects little
support for a hybrid formula, and the
Commission finds that it would be
difficult to establish such a formula that
would account for the variation in
propagation of a single signal over both
land and water. Finally, retaining the
existing SAB formulas is consistent with
the Commission’s overall decision to
maintain the existing relationship
between land and Gulf carriers in the
Western Gulf as the basis for negotiated
solution of their operational conflicts.
The Gulf carriers have been using the
water formula to depict SAB contours
for their facilities operating in the Gulf
since the formula was adopted, while

the land carriers have used the land-
based formula for their facilities.
Consequently, changing the SAB
definitions at this point could lead to
one side or the other unilaterally
increasing their transmitter power under
the revised definitions, which could
upset existing agreements and create
new conflicts. Of course, this does not
preclude parties from entering into
voluntary agreements that would allow
for consensual transmitter power
adjustments based on alternative
contour definitions.

D. Placement of Transmitters

35. When the Commission initially
licensed carriers to provide cellular
service in the Gulf, it did not prohibit
them from placing sites on land, but
required Gulf carriers to avoid causing
significant overlap of their reliable
service area contours with land-based
licensees. Subsequently, the
Commission determined that allowing
Gulf carriers to place transmitters on
land would cause significant incursions
over land and hamper the ability of
land-based MSA and RSA licensees to
carry out the initial build out of their
systems. Thus the Commission
concluded that Gulf carriers should not
be permitted to place transmitters on
land without the consent of the affected
land-based carrier.

36. In the Second Further NPRM, the
Commission observed that the land-
based licensees along the Gulf coast
have built out their cellular systems to
encompass nearly the entire coastal land
area of the Gulf region, and tentatively
concluded that it was no longer
necessary to prohibit Gulf carriers from
siting on land, so long as no overlap
with any land-based carrier’s CGSA
occurred. The Commission therefore
proposed to abandon its blanket
prohibition against Gulf carriers placing
their transmitters on land, and proposed
to rely solely on its CGSA and SAB
extension rules to determine whether or
not the placement of a particular
transmitter was permissible. See 47 CFR
22.912. In light of the course the
Commission now takes, the Commission
believes that it is appropriate to adopt
this part of the proposal from the
Second Further NPRM and permit Gulf
carriers to operate land-based sites,
subject to SAB extension rules as
discussed above. The Commission
believes that this additional flexibility
will help facilitate contractual
resolutions of the issues facing adjacent
carriers along the Gulf of Mexico.
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E. Pending Applications

1. Pending Phase II Applications

37. In December 1992, following its
adoption of cellular unserved area
licensing rules applicable to the Gulf,
the Commission accepted Phase II
applications for unserved area licenses
in the GMSA. Many of these
applications were petitioned against by
the Gulf carriers. In addition, PetroCom
filed a Phase II application that remains
pending. However, following the
PetroCom remand of the unserved area
rules as they applied to the GMSA, the
Commission suspended processing of
these applications pending
reconsideration of its policies in the
Gulf region. In the Second Further
NPRM, the Commission proposed that
areas of the Coastal Zone that do not
receive cellular service be treated as
unserved areas and that Phase II
competitive bidding procedures should
be implemented for those areas. The
Commission further proposed that all
unserved area applications previously
filed to serve Coastal Zone areas would
be dismissed without prejudice, and
that applicants would be allowed to
resubmit their applications sixty days
after the effective date of this
rulemaking.

38. In light of its actions set out here,
the Commission will dismiss all
pending Phase II applications and
associated petitions to deny. In both the
Western Gulf, where the Commission
has decided not to apply unserved area
licensing procedures, and the Eastern
Gulf, where the Commission is
instituting unserved area licensing in
the Coastal Zone, the Commission will
allow carriers to refile to the extent
allowed under the new rules adopted in
this Report and Order. In light of the
passage of several years since the
applications were filed, the Commission
concludes that dismissing applications
filed under superseded rules and
allowing carriers currently serving or
desiring to serve the Eastern Gulf
Coastal Zone to submit new
applications is the fairest and most
efficient manner to license cellular
service in that region.

2. Pending De Minimis Extension
Applications

39. Following the PetroCom remand,
the Commission also suspended
processing of applications for de
minimis extensions into the Gulf. In the
Second Further NPRM, the Commission
proposed to dismiss all such pending
applications because the PetroCom
court directed us to vacate former
§ 22.903(a) to the extent that it applied
to the Gulf carriers, and because

virtually all applications for contour
extensions were subject to petitions to
deny and applications for review. The
Commission also noted that pending
applicants would not be prejudiced by
a dismissal of extension applications,
because such applicants would have the
opportunity to resubmit applications
under the Commission’s revised
licensing rules for unserved areas in the
Gulf.

40. Based on the actions the
Commission takes in the Report and
Order, the Commission will dismiss all
pending extension applications and
allow carriers to refile to the extent
permissible under the rules the
Commission adopts in this Report and
Order. The Commission concludes that
dismissal is the more equitable course
in light of the passage of time since the
applications were filed and the fact that
the rules under which they were filed
have undergone some modification.

F. Other Services.

41. In the Second Further NPRM, the
Commission requested comment
regarding possible operations in the
Gulf by CMRS licensees in services
other than cellular. Specifically, the
Commission asked whether the
Commission should establish a Gulf
licensing area, analogous to the cellular
GMSA, for use in other CMRS services
and, if such a licensing area were
established, where the boundary should
lie between it and the adjacent licensing
areas of land-based CMRS providers.
The Commission received only limited
comment on the issue of licensing such
services in the Gulf. Stratos Offshore
Services Company (“Stratos”), which
operates a microwave network that
supports communications in the Gulf,
generally supports creating a license
area for the non-cellular services to
protect licensees operating in the Gulf.
Stratos, however, does not support
licensing PCS in the Gulf because of the
high cost of relocating microwave
networks operating at 2 GHz. On the
other hand, DW Communications, a 900
MHz operator with at least one license
along the Gulf coast, argues that creating
Gulf area licenses in other services
would create more problems than would
be solved. PCS licensees Sprint PCS and
Verizon Wireless each argue that the
Commission’s PCS service area rules
define boundaries based on county
lines, which, under state law, extend
into the Gulf’s offshore areas, and
therefore, the Commission should not
create a separate license area for PCS in
the Gulf.

42. Since the issuance of the Second
Further NPRM, the Commission has
established Gulf licensing areas in

several other services, including
Wireless Communications Service
(“WCS”), Multiple Address Systems
(MAS), 746-747/776—777 and 762—764/
792—-794 MHz bands (‘700 MHz
Guardband”), 24.25—24.45 GHz and
25.05—-25.25 GHz bands (24 GHz”), and
the 746—764 MHz and 776-794 MHz
bands (700 MHz”). In the case of WCS,
the Commission incorporated United
States territorial waters in the Gulf, i.e.,
waters from the shoreline to a line 12
nautical miles offshore, into the
adjacent land-based licensing areas.
Thus, the WCS licensing area, unlike
the original cellular GMSA, extends
seaward from the 12-mile limit, and
includes coastal waters. For 700 MHz,
the Commission established Economic
Area Groupings (EAGs) whereby the
Gulf of Mexico is divided in two, with
the eastern portion being included in
the license for Southeast EAG, and the
western portion being included in the
license for the Central/Mountain EAG.

43. With respect to non-cellular
CMRS services, the Commission
concludes that it should not create a
Gulf licensing area in this proceeding
for all such services, but instead should
take up the issue of establishing a Gulf
licensing area on a service-by-service
basis, as it did for WCS, MAS, 24 GHz,
700 MHz Guardband, and 700 MHz. The
dearth of support in this proceeding
advocating creation of Gulf licensing
areas suggests that there is limited
interest among carriers in many non-
cellular CMRS services in providing
service to offshore drilling facilities
analogous to that provided by the Gulf
cellular carriers. Furthermore, to the
extent that carriers in a particular
service may wish to establish a Gulf
licensing area for that service, it can
address such issues separately, taking
into account the specific characteristics
of that service.

44. On the other hand, land-based
carriers in services that have no service
provider licensed in the Gulf have
expressed significant interest in the
Commission clarifying whether they can
extend their coverage offshore from
land-based sites. The Commission finds
that in those services where there is no
licensed carrier in the Gulf, it is in the
public interest to allow land-based
CMRS carriers to extend their coverage
offshore, both to increase coverage and
service quality for land-based customers
along the coastline and to offer service
to coastal boating traffic. In general, the
geographic service area definitions used
for non-cellular CMRS services are
based on county boundaries, which
extend over water pursuant to state law.
The Commission therefore clarifies that
the licensing areas of land-based
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licensees in such services extend to the
limit of county boundaries that extend
over water. In addition, licensees may
provide service extending further into
the Gulf on a secondary basis so long as
they comply with the technical
limitations applicable to the radio
service and do not cause co-channel or
adjacent channel interference to others.

45. Finally, PetroCom has filed a
petition for rulemaking with respect to
establishment of special interference
criteria for Gulf-based facilities.
Although the Commission has never
adopted specific rules for licensing of
water-based SMR facilities, the
Commission has issued some site-
specific SMR licenses to PetroCom for
sites in the Gulf. Under the existing
SMR rules, these sites are entitled to
interference protection on the same
basis as site-specific licenses on land. In
its petition, PetroCom sought to change
the interference protection rules for site-
based SMR facilities in the Gulf, arguing
that the land-based rules did not
adequately protect its water-based
facilities. The Commission incorporated
PetroCom’s petition into the Second
Further NPRM and sought comment on
it. However, the Commission received
only limited comment on issues relating
to Gulf-based SMR facilities. Moreover,
since the Second Further NPRM, the
Commission has issued land-based EA
licenses in the 800 MHz SMR service,
and have received no indication that the
operations of these licensees have
caused interference to Gulf-based SMR
facilities. The Commission concludes
that in light of these circumstances, the
record before us does not support
amending the existing SMR rules as
they apply to service in the Gulf, and
the Commission therefore denies
PetroCom’s petition. However,
PetroCom or any other party is free to
file an updated petition for rulemaking
if it believes that current or potential
circumstances warrant revision of the
SMR rules to protect the operation of
Gulf-based facilities.

III. Conclusion

46. The Commission concludes this
reevaluation of its Gulf cellular rules by
finding that the carriers themselves are
best able to resolve most of the issues
standing in the way the provision of
reliable, ubiquitous cellular coverage to
both land-based and Gulf-based
subscribers in the Gulf region. The
imposition of a new regulatory structure
would cause additional and
unnecessary delay in meeting this goal.
In addition, the record reflects that a
number of carriers have been able to
resolve their differences under the
current rules. The Commission believes

the few changes it now makes help to
strike a fair balance between the
interests of the carriers, the interest of
the public, and the need for flexibility
to deal with these issues.

IV. Procedural Matters

Final Regulatory Flexibility Act
Analysis

47. As required by the Regulatory
Flexibility Act of 1980, 5 U.S.C. 604
(RFA), an Initial Regulatory Flexibility
Analysis (IRFA) was incorporated in the
Second Further NPRM. The Commission
sought written public comment on the
proposals in the Second Further NPRM,
including comment on the IRFA. This
Final Regulatory Flexibility Analysis
(FRFA) conforms to the RFA.

A. Need for, and Objectives of, the
Order

48. In this Report and Order, the
Commission resolves certain issues
raised in the Second Further NPRM in
this proceeding, in which the
Commission proposed changes to its
cellular service rules for the Gulf of
Mexico Service Area (GMSA). This
decision also responds to the remand by
the United States Court of Appeals for
the District of Columbia Circuit in the
PetroCom. In the PetroCom decision, the
D.C. Circuit reversed and remanded
certain aspects of the unserved area
rules as they applied to the Gulf. The
Court found that the Commission had
failed adequately to consider the
distinctive nature of Gulf-based service,
which relied on movable drilling
platforms for placement of cell sites, in
comparison to land-based service,
which used stationary sites. The Court
stated that, while it did not foreclose the
possibility of a convincing rationale for
applying a uniform standard to both
Gulf and land-based licensees, the
Commission had failed to adequately
justify the decision to treat Gulf
licensees in the same manner as land-
based cellular licensees in light of their
reliance on transitory sites. The Court
remanded the issue and instructed the
Commission to vacate the rule that
defined the Gulf carriers’ Cellular
Geographic Service Areas (CGSA) based
on their areas of actual service. The
effect of the remand was the restoration
of the original rules that defined the
service area of the Gulf carriers as the
entire GMSA, regardless of the location
of their platform-based cell sites. In this
Report and Order, the Commission
adopts a bifurcated approach to cellular
licensing in the Gulf, based on the
differences between the deployment of
cellular service in the Eastern Gulf (the
Florida Gulf coast) and the Western Gulf

(the Texas, Louisiana, Mississippi, and
Alabama Gulf Coast). In the Eastern
Gulf, where there are no offshore oil and
gas drilling platforms on which to site
cellular facilities, the Commission
adopts its proposal to establish a Coastal
Zone in which its cellular unserved area
licensing rules will apply. In the
Western Gulf, the Commission finds
that the extensive deployment of both
Gulf-based and land-based facilities that
has occurred in the past few years
makes adoption of its Second Further
NPRM proposal impractical. Instead, the
Commission concludes that cellular
service in the Western Gulf should
continue to be governed by current
rules, with certain modifications to
facilitate negotiated solutions to ongoing
coverage conflicts between Gulf-based
and land-based carriers. Accordingly,
the Commission establishes the Gulf of
Mexico Exclusive Zone, encompassing
the Western Gulf and areas of the
Eastern Gulf outside of the Coastal
Zone, in which the Gulf carriers will
have the exclusive right to operate.

49. The Second Further NPRM also
requested comment regarding possible
operations in the Gulf by Commercial
Mobile Radio Services (CMRS) licensees
for services other than cellular. Given
the limited comment the Commission
received on these issues, it declines to
adopt specific licensing and service
rules for the provision of non-cellular
services in the Gulf at this time. The
Commission concludes, however, that
the boundaries of non-cellular CMRS
markets with market areas that are
derived from the aggregation of counties
(e.g. Economic Areas, Basic Trading
Areas), are coterminous with county
boundaries absent specific service rules
to the contrary.

B. Summary of Significant Issues Raised
by Public Comments in Response to the
IRFA

50. Although the Commission has
received a number of comments in
response to the Second Further NPRM,
it received only one comment in
response to the IRFA. However, as
described below, the Commission has
nonetheless considered potential
significant economic impacts of the
rules on small entities.

51. Comments raised in response to
the Second Further NPRM regarding
proposals that may have an impact on
small entities. In response to the Second
Further NPRM, the Commission
received a number of comments and
alternative proposals from land-based
and Gulf-based carriers, many of which
have been supplemented recently with
ex parte presentations. Some
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commenting land carriers generally
support the proposal to bifurcate the
GMSA into a Coastal Zone and
Exclusive Zone, while most oppose the
Commission’s proposal to use cellular
unserved area licensing rules to award
licenses in the Coastal Zone. Many of
the land-based carriers support a
proposal by ALLTEL to treat the Coastal
Zone as a “‘buffer zone” extending
twelve miles out to sea from the Gulf
coastline. Within this buffer zone,
ALLTEL proposes that Gulf and land
carriers could freely extend their service
area boundaries (SABs), subject to
mandatory frequency coordination, but
without protection from subscriber
capture. In the GMSA outside the buffer
zone, Gulf carriers would be fully
protected from interference.

52. A second alternative proposal has
been advanced by PetroCom, a Gulf
licensee, and US Cellular, an adjacent
land-based licensee in certain markets.
PetroCom and US Cellular advocate a
bifurcated approach in the Eastern and
Western Gulf. In the Eastern Gulf, they
propose that the Commission extend the
GMSA boundary ten miles seaward
from the shoreline, thus allowing land-
based carriers in Florida to expand their
coverage over water to that extent. In the
Western Gulf, PetroCom and US
Cellular would retain the existing
GMSA boundary along the coastline,
and for a period of five years would
prohibit either side from expanding over
that boundary without the other
carrier’s consent. After five years, their
proposal would allow a land carrier to
serve portions of the Gulf from land
without consent from the Gulf carrier,
so long as the latter was not serving that
area, but the Gulf carrier would have the
right to “reclaim” the area if a new or
relocated drilling platform enabled it to
provide service.

53. Another commenter, Coastel,
argues that the current rules are
sufficient to meet the Commission’s
objectives, and therefore proposes that
the Commission terminate this
rulemaking without adopting new rules.
Coastel asserts that the Gulf carriers
have substantially expanded their
coverage of the Gulf in recent years,
eliminating gaps in coverage and
providing more reliable service to
coastal waters in the Gulf. Coastel
contends that this change in
circumstances obviates the need for
further rulemaking, and argues that the
Commission’s proposals in the Second
Further NPRM would not reduce
conflict because many issues would still
remain to be resolved between carriers.

54. With respect to the issue of
whether or not to create Gulf of Mexico
service areas for non-cellular

commercial mobile radio services
(CMRS), a few commenters state that
customers in the Gulf would benefit
from additional CMRS options. Others,
however, oppose the creation of
additional market areas in the Gulf.
Commenters argue that creating Gulf
area licenses in other services would
create more problems than would be
solved. A few commenters assert that
incumbent licensees with markets
adjacent to the Gulf are already
authorized to serve the Gulf’s offshore
areas.

55. Gertain commenters also express
concern over the Commission’s proposal
to dismiss all pending Phase II and de
minimis applications. Some
commenters object to the dismissing of
applications because applicants have
spent time and resources to file the
applications, and suggest that the
Commission process the pending
applications instead.

56. Further, the two Gulf carriers
argue that they should be permitted to
site their transmitters on land. Other
commenters argue that such sites should
not be permitted, because interference
and capture issues will likely arise if
Gulf carriers are permitted to locate
transmitters on land without the land-
based carrier’s consent. Commenters
also generally oppose the proposal to
adopt a “hybrid” propagation approach
that would account for signals in the
Gulf coastal region that are transmitted
over both land and water. Commenters
argue that a hybrid formula would be
unworkable and expensive.

57. Comment in response to the IRFA.
In an ex parte submission filed on
August 21, 2001, PetroCom revised its
proposal and that of U.S. Cellular for
consideration by the Commission as an
alternative to the agency’s proposed
rules in this proceeding pursuant to the
RFA. PetroCom contends that it has
opposed any changes to the current
definition of its CGSA on the Western
(non-Florida) side of the Gulf where it
has fully built out infrastructure
providing cellular service to customers
throughout the proposed Coastal Zone,
and that such action would adversely
impact the proposed Coastal Zone rules.
PetroCom states that there is no factual,
legal or policy reason to change the
current rules that require it’s consent to
the SAB extensions of land carriers that
cross the coastline into it’s CGSA.

58. PetroCom asserts that paragraphs
6472 of the Second Further NPRM
violates several RFA requirements.
Among its assertions, PetroCom states
that the Commission’s IRFA does not
describe the impact of the proposed
Coastal Zone on small entities, and that
the Commission failed to describe

alternatives to the Coastal Zone as
required by the RFA. Further, PetroCom
asserts that the Commission failed to
provide a small entity impact analysis
with respect to the agency’s proposal
and an analysis of alternatives. Further
still, PetroCom calls attention to the
Commission’s IRFA in the Second
Further NPRM, which it avers,
contained no discussion or analysis of
the 15-day reporting rule that was
proposed in paragraph 47 which
conflicts with Section 1.947 of the rules
that contains a 30-day reporting rule.
PetroCom also asserts that the
Commission’s definition of a small
business has not complied with SBA
rules.

59. PetroCom states that there is
nothing in the record that will support
a finding in an FRFA that the creation
of a Coastal Zone as proposed in the
Second Further NPRM 1S THE BEST
ALTERNATIVE. Further, PetroCom asserts
that the alternatives advocated by other
carriers (see infra) will significantly
affect the annual revenues of the Gulf
carriers. PetroCom argues that, among
the various alternatives, its joint
proposal best minimizes adverse
impacts on small entities.

C. Description and Estimate of the
Number of Small Entities to Which the
Rules Will Apply

60. The RFA directs agencies to
provide a description of, and where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules, if adopted. 5 U.S.C.
603(b)(3). The RFA generally defines the
term “‘small entity”” as having the same
meaning as the terms ‘““small business,”
“small organization,” and ‘““small
governmental jurisdiction.” 5 U.S.C.
601(6). In addition, the term ‘“‘small
business’ has the same meaning as the
term ‘“‘small business concern” under
the Small Business Act. 5 U.S.C. 601(3).
A “‘small business concern” is one
which: (1) is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA).
15 U.S.C. 632.

61. Cellular Licensees. Neither the
Commission nor the SBA has developed
a definition of small entities specific to
cellular licensees. Therefore, the
applicable definition of small entity is
the definition under the SBA rules
applicable to radiotelephone (wireless)
companies. This provides that a small
entity is a radiotelephone (wireless)
company employing no more than 1,500
persons. 13 CFR 121.201. According to
the Census Bureau, only twelve
radiotelephone (wireless) firms from a
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total of 1,178 such firms which operated
during 1992 had 1,000 or more
employees. Even if all twelve of these
firms were cellular telephone
companies, nearly all cellular carriers
were small businesses under the SBA’s
definition. In addition, the Commission
notes that there are 1,758 cellular
licenses; however, a cellular licensee
may own several licenses. According to
a recent Telecommunications Reporting
Worksheet data, 806 wireless telephony
providers reported that they were
engaged in the provision of either
cellular service or Personal
Communications Service (PCS) services,
and Specialized Mobile Radio (SMR)
telephony carriers, which are placed
together in the data. The Commission
does not have data specifying the
number of these carriers that are not
independently owned and operated or
have more than 1,500 employees, and
are unable at this time to estimate with
greater precision the number of cellular
service carriers that would qualify as
small business concerns under the
SBA’s definition. The Commission
estimates that there are fewer than 806
small wireless service providers that
may be affected by these revised rules.

62. 220 MHz Radio Service—Phase I
Licensees. The 220 MHz service has
both Phase I and Phase II licenses. Phase
I licensing was conducted by lotteries in
1992 and 1993. There are approximately
1,515 such non-nationwide licensees
and four nationwide licensees currently
authorized to operate in the 220 MHz
band. The Commission has not
developed a definition of small entities
specifically applicable to such
incumbent 220 MHz Phase I licensees.
To estimate the number of such
licensees that are small businesses, the
Commission applies the definition
under the SBA rules applicable to
Radiotelephone (Wireless)
Communications companies. This
definition provides that a small entity is
a radiotelephone (wireless) company
employing no more than 1,500 persons.
According to the Census Bureau, only
12 radiotelephone (wireless) firms out of
a total of 1,178 such firms which
operated during 1992 had 1,000 or more
employees. If this general ratio
continues in 2001 in the context of
Phase I 220 MHz licensees, the
Commission estimates that nearly all
such licensees are small businesses
under the SBA’s definition.

63. 220 MHz Radio Service—Phase II
Licensees. The Phase II 220 MHz service
is a new service, and is subject to
spectrum auctions. In the 220 MHz
Third Report and Order, the
Commission adopted criteria for
defining small and very small

businesses for purposes of determining
their eligibility for special provisions
such as bidding credits and installment
payments. The Commission has defined
a small business as an entity that,
together with its affiliates and
controlling principals, has average gross
revenues not exceeding $15 million for
the preceding three years. A very small
business is defined as an entity that,
together with its affiliates and
controlling principals, has average gross
revenues that do not exceed $3 million
for the preceding three years. The SBA
has approved these definitions.
Auctions of Phase II licenses
commenced on September 15, 1998, and
closed on October 22, 1998. In the first
auction, 908 licenses were auctioned in
three different-sized geographic areas:
three nationwide licenses, 30 Regional
Economic Area Group (EAG) Licenses,
and 875 Economic Area (EA) Licenses.
Of the 908 licenses auctioned, 693 were
sold. Thirty-nine small businesses won
licenses in the first 220 MHz auction.
The second auction included 225
licenses: 216 EA licenses and 9 EAG
licenses. Fourteen companies claiming
small business status won 158 licenses.

64. 700 MHz Guard Band Licenses. In
the 700 MHz Guard Band Order, the
Commission adopted criteria for
defining small businesses and very
small businesses for purposes of
determining their eligibility for special
provisions such as bidding credits and
installment payments. The Commission
has defined a small business as an entity
that, together with its affiliates and
controlling principals, has average gross
revenues not exceeding $15 million for
the preceding three years. Additionally,
a very small business is defined as an
entity that, together with its affiliates
and controlling principals, has average
gross revenues that are not more than $3
million for the preceding three years.
An auction of 52 Major Economic Area
(MEA) licenses commenced on
September 6, 2000, and closed on
September 21, 2000. Of the 104 licenses
auctioned, 96 licenses were sold to 9
bidders. Five of these bidders were
small businesses that won a total of 26
licenses. A second auction of 700 MHz
Guard Band licenses commenced on
February 13, 2001 and closed on
February 21, 2001. All eight of the
licenses auctioned were sold to three
bidders. One of these bidders was a
small business that won a total of two
licenses.

65. Paging. The Commission has
adopted a two-tier definition of small
businesses in the context of auctioning
licenses in the Common Carrier Paging
and exclusive Private Carrier Paging
services. A small business will be

defined as either (1) an entity that,
together with its affiliates and
controlling principals, has average gross
revenues for the three preceding years of
not more than $3 million, or (2) an
entity that, together with affiliates and
controlling principals, has average gross
revenues for the three preceding
calendar years of not more than $15
million. Because the SBA has not yet
approved this definition for paging
services, the Commission will utilize
the SBA’s definition applicable to
radiotelephone companies, i.e., an
entity employing no more than 1,500
persons. At present, there are
approximately 24,000 Private Paging
licenses and 74,000 Common Carrier
Paging licenses. According to a recent
Telecommunications Industry Revenue
data, 172 carriers reported that they
were engaged in the provision of either
paging or “‘other mobile” services,
which are placed together in the data.
The Commission does not have data
specifying the number of these carriers
that are not independently owned and
operated or have more than 1,500
employees, and thus are unable at this
time to estimate with greater precision
the number of paging carriers that
would qualify as small business
concerns under the SBA’s definition.
Consequently, the Commission
estimates that there are fewer than 172
small paging carriers that may be
affected by the rules adopted herein.
The Commission estimates that the
majority of private and common carrier
paging providers would qualify as small
entities under the SBA definition.

66. Broadband Personal
Communications Service (PCS). The
broadband PCS spectrum is divided into
six frequency blocks designated A
through F, and the Commission has held
auctions for each block. The
Commission defined “‘small entity” for
Blocks C and F as an entity that has
average gross revenues of less than $40
million in the three previous calendar
years. For Block F, an additional
classification for “very small business”
was added and is defined as an entity
that, together with their affiliates, has
average gross revenues of not more than
$15 million for the preceding three
calendar years. These regulations
defining “small entity”” in the context of
broadband PCS auctions have been
approved by the SBA. No small
businesses within the SBA-approved
definition bid successfully for licenses
in Blocks A and B. There were 90
winning bidders that qualified as small
entities in the Block C auctions. A total
of 93 small and very small business
bidders won approximately 40% of the
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1,479 licenses for Blocks D, E, and F. On
March 23, 1999, the Commission
reauctioned 347 C, D, E, and F Block
licenses; there were 48 small business
winning bidders. On January 26, 2001,
the Commission completed the
reauction of 422 C and F Block licenses.
Of the 35 winning bidders, 30 were
small business entities. Based on this
information, the Commission concludes
that there are approximately 261 small
entity broadband PCS providers as
defined by the SBA and the
Commission’s auction rules.

67. Narrowband PCS. The
Commission has auctioned nationwide
and regional licenses for narrowband
PCS. There are 11 nationwide and 30
regional licensees for narrowband PCS.
The Commission does not have
sufficient information to determine
whether any of these licensees are small
businesses within the SBA-approved
definition for radiotelephone
companies. At present, there have been
no auctions held for the major trading
area (MTA) and basic trading area (BTA)
narrowband PCS licenses. The
Commission anticipates a total of 561
MTA licenses and 2,958 BTA licenses
will be awarded by auction. Such
auctions have not yet been scheduled,
however. Given that nearly all
radiotelephone companies have no more
than 1,500 employees and that no
reliable estimate of the number of
prospective MTA and BTA narrowband
licensees can be made, the Commission
assumes, for purposes of this IRFA, that
all of the licenses will be awarded to
small entities, as that term is defined by
the SBA.

68. Specialized Mobile Radio (SMR).
Pursuant to 47 CFR 90.814(b)(1), the
Commission has defined “small
business” for purposes of auctioning
900 MHz SMR licenses, 800 MHz SMR
licenses for the upper 200 channels, and
800 MHz SMR licenses for the lower
230 channels on the 800 MHz band as
a firm that has had average annual gross
revenues of $15 million or less in the
three preceding calendar years. The
SBA has approved this small business
size standard for the 800 MHz and 900
MHz auctions. Sixty winning bidders
for geographic area licenses in the 900
MHz SMR band qualified as small
businesses under the $15 million size
standard. The auction of the 525 800
MHz SMR geographic area licenses for
the upper 200 channels began on
October 28, 1997, and was completed on
December 8, 1997. Ten (10) winning
bidders for geographic area licenses for
the upper 200 channels in the 800 MHz
SMR band qualified as small businesses
under the $15 million size standard.

69. The auction of the 1,030 800 MHz
SMR geographic area licenses for the
General Category channels began on
August 16, 2000, and was completed on
September 1, 2000. Eleven (11) winning
bidders for geographic area licenses for
the General Category channels in the
800 MHz SMR band qualified as small
businesses under the $15 million size
standard. The Commission anticipates
that a total of 2,823 EA licenses will be
auctioned in the lower 80 channels of
the 800 MHz SMR service. Therefore,
the Commission concludes that the
number of 800 MHz SMR geographic
area licensees for the lower 80 channels
that may ultimately be affected by these
proposals could be as many as 2,823. In
addition, there are numerous incumbent
site-by-site SMR licensees on the 800
and 900 MHz band. The Commission
awards bidding credits in auctions for
geographic area 800 MHz and 900 MHz
SMR licenses to firms that had revenues
of no more than $15 million in each of
the three previous calendar years.

D. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

70. In this Report and Order, the
Commission reexamines its cellular
service rules as they apply to the Gulf
of Mexico Service Area. The principal
goals in this proceeding are to establish
a comprehensive regulatory scheme that
will reduce conflict between water-
based and land-based carriers, to
provide regulatory flexibility to Gulf
carriers because of the transitory nature
of water-based sites, and to provide
reliable, seamless service to the Gulf
region. The Commission does not
impose reporting or record keeping
requirements in this Report and Order.

E. Steps Taken to Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

71. The RFA requires an agency to
describe any significant alternatives that
it has considered in developing its
approach, which may include the
following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities. 5 U.S.C. 603(c).

72. Creation of the Eastern Gulf
Coastal Zone and Gulf of Mexico
Exclusive Zone. The record in this

proceeding demonstrates that different
approaches toward the Eastern and
Western Gulf are warranted. Unlike the
Western Gulf, where the Gulf carriers
have substantial offshore operations, the
Eastern Gulf has no offshore oil or gas
drilling platforms, and consequently,
the Gulf carriers have no offshore base
stations from which to provide service
in the coastal waters off Florida. As the
Commission explains in its Report and
Order, the best way to ensure that
seamless cellular service is provided in
the Eastern Gulf—both on land and in
coastal waters—is to create a Coastal
Zone along the eastern portion of the
GMSA. The current positioning of the
eastern GMSA boundary directly along
the Florida coastline does not
accomplish this because it requires land
carriers to engineer their systems to
limit signal strength along the coast so
as to avoid extending their coverage
over water.

73. Establishing an Eastern Gulf
Coastal Zone will improve cellular
service to coastal areas by providing an
opportunity for land-based carriers to
extend their service area contours into
territorial coastal waters, which will in
turn enable them to add cell sites close
to shore and to increase signal strength
(and resulting coverage) from existing
sites. This will not only lead to
improved coverage of coastal
communities, beach resorts, and coastal
roads, but will also facilitate service to
coastal boat traffic operating close to
shore that can be served from land-
based transmitters.

74. The remainder of the eastern half
of the Gulf that is not included in the
Eastern Gulf Coastal Zone will be
designated, along with the entire
Western Gulf, as the Gulf of Mexico
Exclusive Zone. In this area, as
proposed in the Second Further NPRM,
the Gulf carriers will have the
unrestricted and exclusive right to
operate cellular facilities. The Gulf
carriers will have full flexibility to
build, relocate, modify and remove
offshore facilities throughout the Gulf of
Mexico Exclusive Zone without seeking
prior FCC approval or facing competing
applications. While the Commission
does not agree with Coastel’s position
that no revisions to the rules are
required, the Commission believes that
with relatively minor modifications, the
current rules should provide sufficient
incentives for both Gulf and land
carriers to negotiate agreements that
lead to seamless cellular coverage in
coastal areas at competitive rates.

75. The Commission recognizes that
as a result of its decision to apply
unserved area licensing rules to the
Eastern Gulf Coastal Zone, the Gulf
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carriers will no longer have the
exclusive right to serve Florida coastal
waters as part of the GMSA. The
Commission must weigh, however, not
only the interests of the Gulf carriers,
but also the interests of adjacent land-
based carriers and, most of all, the need
to provide cellular subscribers in the
coastal region with seamless coverage
by the most technically efficient means,
whether from land or water-based sites.
Because the Gulf carriers have no
operations in the Eastern Gulf, this
decision will not result in any reduction
in cellular service or stranded
investment in cellular facilities by the
Gulf carriers. Moreover, given the lack
of existing or planned installation of
offshore platforms in the Eastern Gulf
Coastal Zone, there is no likelihood that
the Gulf carriers would be in a position
to provide service there in the
foreseeable future. Nonetheless, the
Commission’s decision does not
preclude the Gulf carriers from seeking
to provide service in the Coastal Zone
in conformity with the unserved area
licensing rules the Commission is
adopting for this region, either from
land-based sites or from offshore
platforms, at any point in the future
should they become available.

76. The Commission declines to adopt
the ALLTEL proposal that the Coastal
Zone be available for use by both Gulf
and land-based carriers on a shared,
coordinated basis. Although ALLTEL’s
proposal is designed to provide a basis
for negotiated agreements, the
Commission believes the effect of this
proposal would be to turn the Coastal
Zone into a “no-man’s land”” where the
prohibition against capture of a
neighboring carrier’s subscriber traffic
would not apply. Moreover, by
eliminating capture protection in a
portion of the GMSA while retaining it
in the CGSAs of the adjacent land
carriers, the effect of the ALLTEL
proposal would be to shift the
protections afforded by existing rules in
favor of the land carriers and against the
Gulf carriers. The Commission is
concerned that adopting the ALLTEL
proposal could reduce the incentive for
land carriers to negotiate with Gulf
carriers regarding traffic capture in the
Coastal Zone. In addition, because the
ALLTEL proposal does not provide a
mechanism for settling frequency
coordination disputes, there is a
substantial likelihood that the
Commission would be burdened with
resolving such matters in instances
where frequency coordination failed.

77. Service Area Boundary Formula.
In this Report and Order the
Commission concludes that it should
retain the existing land-based and
water-based SAB formulas. The
Commission concludes that the two-
formula approach adequately accounts
for the different characteristics of signal
propagation over land and water, and
are easier to use than a hybrid formula.
Moreover, retaining the existing SAB
formulas is consistent with the
Commission’s overall decision to
maintain the existing relationship
between land and Gulf carriers in the
Western Gulf as the basis for negotiated
solution of their operational conflicts.

78. Placement of Transmitters. The
Gulf carriers urge the Commission to
allow them to site their transmitters on
land without the express consent of the
applicable land-based licensees. The
Commission believes that a blanket
prohibition against Gulf carriers placing
their transmitters on land is not
necessary, and it will rely on its CGSA
and SAB extension rules to determine
whether or not the placement of a
particular transmitter is permissible.
Although the Gulf carriers argue that
this action is insufficient, the
Commission believes that this will
provide additional flexibility that will
facilitate contractual resolutions of the
issues facing adjacent carriers along the
Gulf of Mexico.

79. Pending applications. In its Report
and Order, the Commission concludes
that areas of the Eastern Gulf Coastal
Zone that do not receive cellular service
shall be defined as unserved areas and
that Phase II competitive bidding
procedures implemented for those areas.
All unserved area applications
previously filed to serve Eastern Gulf
Coastal Zone areas are dismissed, as
well as their associated petitions to
deny. Similarly, the Commission
dismisses all pending de minimis
extensions into the Gulf in this Report
and Order. The Commission considered
whether or not the dismissal of pending
licenses would impose significant
additional costs or burdens on carriers.
The Commission finds that this action
will not prejudice carriers because such
applicants have the opportunity to
resubmit applications to the extent
allowed under the new rules adopted in
the Report and Order. The Commission
concludes that, in light of the passage of
several years since the applications
were filed, dismissing applications filed
under superseded rules and allowing
carriers currently serving or desiring to

serve the Eastern Gulf Coastal Zone to
submit new applications is the fairest
and most efficient manner to license
cellular service in that region.

80. Report to Congress: The
Commission will send a copy of this
Report and Order, including this FRFA,
in a report to be sent to Congress
pursuant to the Small Business
Regulatory Enforcement Fairness Act of
1996. See 5 U.S.C. 801(a)(1)(A). In
addition, the Commission will send a
copy of the Report and Order, including
the FRFA, to the Chief Counsel for
Advocacy of the SBA.

Paperwork Reduction Act Analysis

81. The actions taken in this Report
and Order have been analyzed with
respect to the Paperwork Reduction Act
of 1995, Public Law 104-13, and found
to impose no new or modified reporting
and record-keeping requirements or
burdens on the public.

VI. Ordering Clauses

82. Pursuant to the authority of
sections 4(i), 7, 303(c), 303(f), 303(g),
303(r), and 332 of the Communications
Act of 1934, as amended, 47 U.S.C.
154(i), 303(c), 303(f), 303(g), 303(r), and
332, the rule changes are adopted.

83. Pursuant to section 4(i) of the
Communications Act, as amended, 47
U.S.C. 154(i), the applications set forth
below are dismissed.

84. The Wireless Telecommunications
Bureau will begin accepting Phase II
unserved area applications for the Gulf
of Mexico Coastal Zone on July 2, 2002.

Pursuant to section (4)(i) of the
Communications Act, as amended, 47
U.S.C. 154(i), the creation of the Gulf of
Mexico Coastal Zone, the coordinates of
which are represented in Appendix A,
is adopted.

85. The Petition for Rulemaking filed
by Petroleum Communications is
Denied.

86. The rule changes set forth below
will become effective May 3, 2002.

87. It is further ordered that this
proceeding is Terminated.

List of Subjects in 47 CFR Part 22

Communications common carriers.
Federal Communications Commission.
William F. Caton,
Acting Secretary.

Note: The following appendix to the
preamble will not appear in the Code of
Federal Regulations.

BILLING CODE 6712-01-P
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MAP OF EASTERN GULF COASTAL ZONE COORDINATES
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Phase II and De Minimis Extension

Applications

The following pending Phase II

applications for unserved area licenses
in the Gulf of Mexico Service Area
(GMSA) and applications for de minimis

extensions into the GMSA will be

dismissed. Any associated pleadings
relating to these applications are also

dismissed.

Cellular Block “A”
applications

Cellular Block aaB” appli-

cations

07433-CL-MP-
902.
07440-CL-MP-
95.
01091-CL-CP-
95.
01094—CL-CP-
95.
01096—CL-CP—-
95.
01328-CL-CP-
95.
01329-CL-CP-
95.
02025-CL-CP-
95.
02163—CL-CP-
95.
02165—CL-CP—-
95.
04160—-CL-CP—-
95.
05605-CL-P2—-
95.
05913-CL-MP-
95.
06361-CL-P2—
95.
01743-CL-P2—-
96.
04235-CL-P2—-
96.
04992—-CL-P2—-
96.
00700-CL-P2—-
97.
02590-CL—97 ...
02591-CL—97 ...
02592-CL—97 ...
02593-CL—97 ...
02594-CL—97 ...
02595-CL—97 ...
02596-CL—97 ...
02597-CL—97 ...
02600-CL-P2—
97.
01242—CL-MP—-
98.
01243-CL-MP—-
98.
01244-CL-MP-
98.
01245-CL-MP-
98.
02407-CL-P2—-
98.

10152-CL-P-306-B-93

01621-CL-MP-93
01613—-CL-MP-93
04076—-CL-MP-95
04915-CL-MP-95
06794-CL-MP-95
07427-CL-MP-95
00103-CL-MP-96
02245-CL-MP-96
03856—CL-P2-97

03857-CL-P2-97

03858-CL-P2-97

03859-CL-MP-97

03860-CL-MP-97

Rule Changes

For the reasons discussed in the
Preamble, the Federal Communications

Commission amends 47 CFR Part 22 as
follows:

PART 22—[AMENDED]

1. The authority citation for Part 22
continues to read as follows:

Authority: 47 U.S.C. 151, 222, 303, 309 and
332.

2. Section 22.99 is amended by
adding the following definition, in
alphabetical order to read as follows:

§22.99 Definitions.

* * * * *

Gulf of Mexico Service Area (GMSA).
The cellular market comprising the
water area of the Gulf of Mexico
bounded on the West, North and East by
the coastline. Coastline, for this
purpose, means the line of ordinary low
water along that portion of the coast
which is in direct contact with the open
sea, and the line marking the seaward
limit of inland waters. Inland waters
include bays, historic inland waters and
waters circumscribed by a fringe of
islands within the immediate vicinity of
the shoreline.

* * * * *

3. Section 22.911 is amended by
removing the Note to paragraph (a) and
revising paragraph (a)(2) introductory
text to read as follows:

§22.911 Cellular geographic service area.

* * * * *

(a] * * %

(2) For cellular systems with facilities
located within the Gulf of Mexico
Service Area, the distance from a cell
transmitting antenna to its SAB along
each cardinal radial is calculated as
follows:

* * * * *

4. Section 22.946 is revised to read as
follows:

§22.946 Service commencement and
construction systems.

(a) Commencement of service. New
cellular systems must be at least
partially constructed and begin
providing cellular service to subscribers
within the service commencement
periods specified in Table H-1 of this
section. Service commencement periods
begin on the date of grant of the initial
authorization, and are not extended by
the grant of subsequent authorizations
for the cellular system (such as for major
modifications). The licensee must notify
the FCC (FCC Form 601) after the
requirements of this section are met (see
§1.946 of this chapter).

TABLE H-1.—COMMENCEMENT OF

SERVICE
Required to
Type of cellular system commence serv-
ice in

The first system authorized | 36 months.

on each channel block in

markets 1-90.
The first system authorized | 18 months.

on each channel block in
all other markets and
any subsequent systems
authorized pursuant to
contracts in partitioned
markets.

The first system authorized
on each channel block in
the Gulf of Mexico Exclu-
sive Zone.

All other systems ...............

No requirement.

12 months.

(b) To satisfy the requirement of
paragraph (a) of this section, a cellular
system must be interconnected with the
public switched telephone network
(PSTN) and must be providing service to
mobile stations operated by its
subscribers and roamers. A cellular
system is not considered to be providing
service to subscribers if mobile stations
can not make telephone calls to landline
telephones and receive telephone calls
from landline telephones through the
PSTN, or if the system intentionally
serves only roamer stations.

(1) [Reserved]

(2) The licensee must notify the FCC
(FCC Form 489) no later than 15 days
after the requirements of paragraph (a)
of this section are met.

(c) Construction period for specific
facilities. The construction period
applicable to specific new or modified
cellular facilities for which an
authorization has been granted is one
year from the date the authorization is
granted. Failure to comply with this
requirement results in termination of
the authorization for the specific new or
modified facility, pursuant to
§22.144(b).

5. Section 22.947 is amended by
revising the introductory text to read as
follows:

§22.947 Five-year buildout period.

Except for systems authorized in the
Gulf of Mexico Exclusive Zone, the
licensee of the first cellular system
authorized on each channel block in
each cellular market is afforded a five
year period, beginning on the date the
initial authorization for the system is
granted, during which it may expand
the system within that market.

* * * * *
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6. Section 22.949 is amended by
revising the introductory text to read as
follows:

§22.949 Unserved area licensing process.

This section sets forth the process for
licensing unserved areas in cellular
markets on channel blocks for which the
five year build-out period has expired.
This process has two phases: Phase I
and Phase II. This section also sets forth
the Phase II process applicable to
applications to serve the Gulf of Mexico

Coastal Zone.
* * * * *

7. Section 22.950 is added to read as
follows:

§22.950 Provision of service in the Gulf of
Mexico Service Area (GMSA)

The GMSA has been divided into two
areas for licensing purposes, the Gulf of
Mexico Exclusive Zone (GMEZ) and the
Gulf of Mexico Coastal Zone (GMCZ).
This section describes these areas and
sets forth the process for licensing
facilities in these two respective areas
within the GMSA.

(a) The GMEZ and GMCZ are defined
as follows:

(1) Gulf of Mexico Exclusive Zone.
The geographical area within the Gulf of
Mexico Service Area that lies between
the coastline line and the southern
demarcation line of the Gulf of Mexico
Service Area, excluding the area
comprising the Gulf of Mexico Coastal
Zone.

(2) Gulf of Mexico Coastal Zone. The
geographical area within the Gulf of
Mexico Service Area that lies between
the coast line of Florida and a line
extending approximately twelve
nautical miles due south from the
coastline boundary of the States of
Florida and Alabama, and continuing
along the west coast of Florida at a
distance of twelve nautical miles from
the shoreline. The line is defined by
Great Circle arcs connecting the
following points (geographical
coordinates listed as North Latitude,
West Longitude) consecutively in the
order listed:

(i) 30°16'49" N 87°31'06" W
(i1) 30°04'35" N 87°31'06" W
(ii1) 30°10'56" N 86°26'53" W
(iv) 30°03'00" N 86°00'29" W
(v) 29°33'00" N 85°32'49" W
(vi) 29°23'21" N 85°02'06" W
(vii) 29°49'44" N 83°59'02" W
(viii) 28°54'00" N 83°05'33" W
(ix) 28°34'41" N 82°53'38" W
(x) 27°50'39" N 83°04'27" W
(xi) 26°24'22" N 82°23'22" W
(xii) 25°41'39" N 81°49'40" W
(xiii) 24°59'02" N 81°15'04" W
(xiv) 24°44'23" N 81°57'04" W
(xv) 24°32'37" N 82°02'01" W

(b) Service Area Boundary
Calculation. The service area boundary
of a cell site located within the Gulf of
Mexico Service Area is calculated
pursuant to § 22.911(a)(2). Otherwise,
the service area boundary is calculated
pursuant to §§22.911(a)(1) or 22.911(b).

(c) Operation within the Gulf of
Mexico Exclusive Zone (GMEZ). GMEZ
licensees have exclusive right to provide
service in the GMEZ, and may add,
modify, or remove facilities anywhere
within the GMEZ without prior
Commission approval. There is no five-
year buildout period for GMEZ
licensees, no requirement to file system
information update maps pursuant to
§22.947, and no unserved area licensing
procedure for the GMEZ.

(d) Operation within the Gulf of
Mexico Coastal Zone (GMCZ). The
GMCZ is subject to the Phase II
unserved area licensing procedures set
forth in § 22.949(b).

[FR Doc. 02—4552 Filed 3—1-02; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64
[CC Docket No. 96-128; FCC 02-22]

Implementation of the Pay Telephone
Reclassification and Compensation
Provisions of the Telecommunications
Act of 1996

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the
Commission reconsidered certain
aspects of per-payphone compensation
pursuant to a remand by the U.S. Court
of Appeals for the District of Columbia
Circuit. To implement the remand, the
Commission established a new default
compensation amount for completed
access charge and subscriber 800 calls
per payphone per month, and resolved
the issues of compensation for 0+ and
inmate calls, interest rates, and a
number of other related matters.
DATES: Effective January 1, 2003.

FOR FURTHER INFORMATION CONTACT:
Lynne Milne, Common Carrier Bureau,
Competitive Pricing Division, (202)
418-1520.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Fourth
Order on Reconsideration and Order on
Remand (Order) in CC Docket No. 96—
128, adopted January 28, 2002, and
released on January 31, 2002. The
complete text of this Order is available

for public inspection Monday through
Thursday from 8:00 a.m. to 4:30 p.m.
and Friday from 8:00 a.m. to 11:30 a.m.
in the Commission’s Consumer
Information Bureau, Reference
Information Center, Room CY-A257,
445 Twelfth Street, SW, Washington, DC
20554. The complete text is available
also on the Commission’s Internet site at
www.fcc.gov. Alternative formats are
available to persons with disabilities by
contacting Martha Contee at (202) 418—
0260 or TTY (202) 418-2555. The
complete text of the Order may be
purchased from the Commission’s
duplicating contractor, Qualex
International, Room CY-B402, 445
Twelfth Street, SW, Washington, DC
20554, telephone 202—863-2893,
facsimile 202—863—2898, or e-mail at
qualexint@aol.com.

Synopsis of Fourth Order on
Reconsideration and Order on Remand

1. After a remand by the U.S. Court
of Appeals for the D.C. Circuit in Illinois
Pub. Telecomm. Ass’nv. FCC, 117 F.3d
555 (D.C. Cir. 1997), clarified on reh’g,
123 F.3d 693 (D.C. Cir. 1997), cert.
denied sub nom. Virginia State Corp.
Comm’nv. FCC, 523 U.S. 1046 (1998)
(hereinafter Illinois), the Commission
established in this Order the amount of
monthly per-payphone compensation
for access charge and subscriber 800
calls, beginning November 7, 1996. This
amount is $33.892 per payphone per
month. The Commission also calculated
the amount of monthly per-payphone
compensation for 0+ calls during the
period beginning November 7, 1996
through October 6, 1997 (sometimes
called the interim period), if the
payphone service provider was not
otherwise compensated. This amount is
$4.2747 per payphone per month, paid
by the interexchange carrier
presubscribed during the interim

eriod.

2. In this Order, the Commission
determined the rate of per-call
compensation for inmate calls during
the interim period, if the payphone
service provider was not otherwise
compensated. The interexchange carrier
presubscribed during the interim period
pays $0.229 per inmate call “that
otherwise would have been
compensated.” For example, if the
policy or practice of the specific
presubscribed interexchange carrier was
not to pay compensation to a payphone
service provider for a collect call from
an inmate when the called party refused
to accept charges for that particular call
during the interim period, then the
specific presubscribed interexchange
carrier is not required now to pay
compensation of $0.229 for that
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particular inmate call. In addition, if the
presubscribed interexchange carrier
failed to retain the records of inmate
calls originating during the interim
period for which compensation now
must be paid according to this Order,
then that presubscribed interexchange
carrier must file a waiver request with
the Common Carrier Bureau, pursuant
to 47 CFR 1.3, specifying the number of
inmate calls to be compensated for the
interim period and the specific basis for
its number. The specific payphone
service provider to be compensated will
be allowed thirty (30) days to file an
objection with the Common Carrier
Bureau, specifying an alternative
number of inmate calls to be
compensated for the interim period and
the specific basis for its number.

3. For access code calls, subscriber
800 calls, inmate calls or 0+ calls, a
payphone service provider that is
affiliated with a local exchange carrier
is not eligible to receive payphone
compensation prior to April 16, 1997 or,
in the alternative, the first day following
both the termination of subsidies and
payphone reclassification and transfer,
whichever date is latest. The payphone
compensation for access code calls,
subscriber 800 calls, inmate calls or 0+
calls decided in this Order is a default
amount, used in the absence of a
negotiated amount. The Commission
concluded moreover that the duty to
pay interim compensation should not be
limited to carriers with annual toll
revenue above $100 million, but should
include all interexchange carriers and
local exchange carriers to the extent that
local exchange carriers receive
compensable payphone calls. In
addition, the Commission excluded
resellers from direct payment
obligations for interim compensation to
eliminate some of the non-payment
problems described in the Second
Reconsideration Order, 66 FR 21105
(Apr. 27, 2001). See also Third
Reconsideration Order, 67 FR 3621 (Jan.
25, 2002).

4. The Commission in this Order also
designated the payphone compensation
interest rate for the interim period and
the period beginning October 7, 1997
through April 20, 1999 (sometimes
called the intermediate period) as the
applicable rate for refund obligations set
by the Internal Revenue Service (IRS)
pursuant to section 6621 of the Internal
Revenue Code, 26 U.S.C. 6621. Based on
an IRS Revenue Ruling published
December 26, 2001, in Appendix C of
the Order, the Commission provided the
interest rates applicable to payphone
compensation beginning the last quarter
of 1996 through March 31, 2002.

TABLE OF OVERPAYMENTS INTEREST
RATES FROM OCTOBER 1, 1996
THROUGH DECEMBER 31, 1998

Oct. 1, 1996-Dec. 31, 1996 8%
Jan. 1, 1997-Mar. 31, 1997 .... 8%
Apr. 1, 1997-Jun. 30, 1997 8%
Jul. 1, 1997-Sep. 30, 1997 8%
Oct. 1, 1997-Dec. 31, 1997 .... 8%
Jan. 1, 1998-Mar. 31, 1998 .... 8%
Apr. 1, 1998-Jun. 30, 1998 7%
Jul. 1, 1998-Sep. 30, 1998 7%
Oct. 1, 1998-Dec. 31, 1998 7%

TABLE OF NONCORPORATE OVERPAY-
MENTS INTEREST RATES FROM JAN-
UARY 1, 1999 THROUGH MARCH 31,
2002

Jan. 1, 1999—Mar. 31, 1999 7%
Apr. 1, 1999-Jun. 30, 1999 8%
Jul. 1, 1999-Sep. 30, 1999 8%
Oct. 1, 1999-Dec. 31, 1999 .... 8%
Jan. 1, 2000-Mar. 31, 2000 .... 8%
Apr. 1, 2000-Jun. 30, 2000 9%
Jul. 1, 2000-Sep. 30, 2000 9%
Oct. 1, 2000-Dec. 31, 2000 .... 9%
Jan. 1, 2001-Mar. 31, 2001 .... 9%
Apr. 1, 2001-Jun. 30, 2001 8%
Jul. 1, 2001-Sep. 30, 2001 7%
Oct. 1, 2001-Dec. 31, 2001 .... 7%
Jan. 1, 2002—Mar. 31, 2002 6%
TABLE OF CORPORATE OVERPAY-

MENTS INTEREST RATES FROM JAN-
UARY 1, 1999 THROUGH MARCH 31,
2002

Jan. 1, 1999—Mar. 31, 1999 .... 6%
Apr. 1, 1999-Jun. 30, 1999 ..... 7%
Jul. 1, 1999-Sep. 30, 1999 ..... 7%
Oct. 1, 1999-Dec. 31, 1999 .... 7%
Jan. 1, 2000—Mar. 31, 2000 .... 7%
Apr. 1, 2000—Jun. 30, 2000 ..... 8%
Jul. 1, 2000-Sep. 30, 2000 ..... 8%
Oct. 1, 2000-Dec. 31, 2000 .... 8%
Jan. 1, 2001-Mar. 31, 2001 .... 8%
Apr. 1, 2001-Jun. 30, 2001 ..... 7%
Jul. 1, 2001-Sep. 30, 2001 ..... 6%
Oct. 1, 2001-Dec. 31, 2001 .... 6%
Jan. 1, 2002 —Mar. 31, 2002 5%

See Revenue Ruling 2001-63, 2001—
52 Internal Revenue Bulletin (I.R.B.) 606
(Dec. 26, 2001), 2001 WL 1563674 (IRS
RRU). For interest in subsequent
quarters, interested parties must use
subsequent IRS Revenue Rulings.

5. In the First Report and Order, 61 FR
52307 (Oct. 7, 1996), the Commission
used annual toll revenue as a basis for
allocation between the carriers of the
duty to pay a specified amount per
payphone per month as interim
compensation. The court in Illinois
rejected this allocation methodology
and required that the compensation
obligation be based on payment for the
payphone services received by that
particular carrier. Consequently, the

Commission must establish a nexus
between the allocation methodology and
the number of payphone calls routed to
a specific carrier. The Commission is
still considering the numerous
proposals for various allocation
methodologies received in this
proceeding, CC Docket No. 96—128.
Comments filed in this proceeding
analyzing various proposed allocation
methodologies emphasized the lack of a
nexus between each proposed allocation
methodology and the number of
payphone calls routed to any specific
carrier. For this reason, in letters dated
December 20, 2001, the Common Carrier
Bureau requested that Qwest, Verizon,
BellSouth and SBC submit, no later than
January 22, 2002, the number of call
attempts designated by coding digits of
27 (dumb payphone) or 70 (smart
payphone), routed to an interexchange
carrier point of presence or handled
entirely by the Regional Bell Operating
Company facilities, for 1997, 1998, and
fiscal year 2001 (beginning October 1,
2000 and ending September 30, 2001).
Now that the record in this proceeding
was supplemented, this specific call
tracking data should allow the
Commission to determine an allocation
of the per-payphone compensation
obligations. The Commission realized
that this would effectively defer the
determination of compensation owed
for the interim and intermediate periods
until it establishes a reasonable
allocation methodology. To avoid
further delay, however, in establishing
some of the preconditions for per-
payphone compensation, and to provide
the industry with some guidance as to
how the Commission intends to
proceed, the Commission decided to
adopt this Order at this time.

6. The Commission will determine in
a subsequent order the issue of offsets
of interim and intermediate
overpayments as contemplated in the
Third Report and Order, 64 FR 13701
(Mar. 22, 1999), and additional issues
remanded in Illinois, such as an
allocation methodology for per-
payphone compensation, and the
valuation of payphone assets transferred
by local exchange carriers to a separate
affiliate or operating division. See
Remand Public Notice, 62 FR 43686
(Aug. 15, 1997).

Paperwork Reduction Act Analysis

7. This Order was analyzed with
respect to the Paperwork Reduction Act
of 1995, Public Law 104—13. It contains
no new or modified information
collections subject to Office of
Management and Budget review.
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Supplemental Final Regulatory
Flexibility Act Analysis

8. As required by the Regulatory
Flexibility Act (RFA), 5 U.S.C. 603, an
Initial Regulatory Flexibility Analysis
(IRFA) was provided in the Notice of
Proposed Rulemaking in CC Docket No.
96—128, 61 FR 31481 (June 20, 1996).
The Commission sought written public
comment on the proposals in the Notice
of Proposed Rulemaking, including
comment on the IRFA. A Final
Regulatory Flexibility Analysis (FRFA)
was provided in the First Report and
Order, 61 FR 52307 (Oct. 7, 1996), the
First Reconsideration Order, 61 FR
65341 (Dec. 12, 1996), the Second
Report and Order, 62 FR 58659 (Oct. 30,
1997), and the Third Report and Order,
64 FR 13701 (Mar. 22, 1999).

9. This present Supplemental FRFA
conforms to the RFA, as amended. See
5 U.S.C. 604. The RFA, 5 U.S.C. 601 et
seq., has been amended by the Contract
with America Advancement Act of
1996, Public Law No. 104-121, 110 Stat.
847 (1996) (CWAA). Title II of the
CWAA is the Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA).

10. To the extent that any statement
in this Supplemental FRFA is perceived
as creating ambiguity with respect to
Commission rules or statements made in
the sections of the Order preceding the
Supplemental FRFA, the rules and
statements set forth in those preceding
sections are controlling.

Need for, and Objectives of, the Rules

11. In adopting section 276 in 1996,
Public Law No. 104-104, 110 Stat. 56
(1996) (codified at 47 U.S.C. 276),
Congress mandated inter alia that the
Commission “‘establish a per call
compensation plan to ensure that all
payphone service providers are fairly
compensated for each and every
completed intrastate and interstate call
using their payphone. * * *” In this
Order, the Commission redetermined,
pursuant to the remand by the U.S.
Court of Appeals for the District of
Columbia Circuit in the Illinois
decision, certain aspects of the per-
payphone compensation that
interexchange carriers (IXCs) and local
exchange carriers (LECs) must pay to
payphone service providers (PSPs).
Illinois, 117 F.3d. at 555.

Summary of Significant Issues Raised
by Public Comments in Response to the
FRFA

12. The Commission received no
comments in direct response to the
FRFA in the Third Report and Order.
The Commission believes that the rules

as adopted in this Order minimize the
burdens of the per-payphone
compensation scheme to the benefit of
all parties, including small entities. See
“Steps Taken to Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered,”
infra.

Description and Estimate of the Number
of Small Entities to Which Rules Will
Apply

13. The RFA directs agencies to
provide a description of, and an
estimate of, the number of small entities
that may be affected by the rules
adopted herein, where feasible. 5 U.S.C.
604(a)(3). The RFA generally defines
“small entity” as having the same
meaning as the term “small business,”
“small organization,” and “small
governmental jurisdiction.” 5 U.S.C.
601(6). In addition, the term ‘“‘small
business” has the same meaning as the
term ‘“‘small business concern” under
the Small Business Act, unless the
Commission has developed one or more
definitions that are appropriate to its
activities. 5 U.S.C. 601(3) (incorporating
by reference the definition of “small
business concern” in 5 U.S.C. 632).
Under the Small Business Act, a “small
business concern” is one that: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) meets any additional criteria
established by the Small Business
Administration (SBA). 5 U.S.C. 632.
Pursuant to 5 U.S.C. 601(3), the
statutory definition of a small business
applies ‘“‘unless an agency after
consultation with the Office of
Advocacy of the Small Business
Administration and after opportunity
for public comment, establishes one or
more definitions of such term which are
appropriate to the activities of the
agency and publishes such definition in
the Federal Register.”

14. The Commission included small
incumbent LECs in this RFA analysis.
As noted above, a ‘“‘small business”
under the RFA is one that, inter alia,
meets the pertinent small business size
standard (e.g., a telephone
communications business having 1,500
or fewer employees), and ““is not
dominant in its field of operation.” 5
U.S.C. 601(3). The SBA’s Office of
Advocacy contends that, for RFA
purposes, small incumbent LECs are not
dominant in their field of operation
because any such dominance is not
“national” in scope. See Letter from Jere
W. Glover, Chief Counsel for Advocacy,
SBA, to Chairman William E. Kennard,
FCC (May 27, 1999). The Small Business
Act contains a definition of “small
business concern,” which the RFA

incorporates into its own definition of
“small business.” See 5 U.S.C. 632(a)
(Small Business Act); 5 U.S.C. 601(3)
(RFA). SBA regulations interpret “small
business concern” to include the
concept of dominance on a national
basis. 13 CFR 121.102(b). The
Commission therefore included small
incumbent LECs in this RFA analysis,
although the Commission emphasizes
that this RFA action has no effect on the
Commission’s analyses and
determinations in other, non-RFA
contexts.

15. Incumbent Local Exchange
Carriers. Neither the Commission nor
the SBA has developed a specific
definition of small providers of
incumbent local exchange services. The
closest applicable definition under the
SBA rules is for Wired
Telecommunications Carriers. Under
that SBA definition, such a business is
small if it has 1,500 or fewer employees.
13 CFR 121.201, North American
Industry Classification System (NAICS)
code 513310. According to the most
recent Telephone Trends Report data,
1,335 incumbent LECs reported that
they were engaged in the provision of
local exchange services. FCC, Common
Carrier Bureau, Industry Analysis
Division, Trends in Telephone Service
(Aug. 2001) (Telephone Trends Report),
Table 5.3. Of these 1,335 carriers, 1,037
reported that they have 1,500 or fewer
employees and 298 reported that, alone
or in combination with affiliates, they
have more than 1,500 employees. Id.
The Commission does not have data
specifying the number of these carriers
that are not independently owned and
operated, and thus is unable at this time
to estimate with greater precision the
number of incumbent LECs that would
qualify as small business concerns
under the SBA’s definition.
Consequently, the Commission
estimates that 1,037 or fewer providers
of local exchange service are small
entitles that may be affected by the rules
and policies adopted herein.

16. Competitive Local Exchange
Carriers. Neither the Commission nor
the SBA has developed a specific
definition for small providers of
competitive local exchange services.
The closest applicable definition under
the SBA rules is for Wired
Telecommunications Carriers. Under
that SBA definition, such a business is
small if it has 1,500 or fewer employees.
13 CFR 121.201, NAICS code 513310.
According to the Commission’s most
recent Telephone Trends Report data,
349 companies reported that they were
engaged in the provision of either
competitive access provider services or
competitive local exchange carrier
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services. Telephone Trends Report,
Table 5.3. Of these 349 companies, 297
reported that they have 1,500 or fewer
employees and 52 reported that, alone
or in combination with affiliates, they
have more than 1,500 employees. Id.
The Commission does not have data
specifying the number of these carriers
that are either dominant in their field of
operations or are not independently
owned and operated, and thus is unable
at this time to estimate with greater
precision the number of competitive
local exchange carriers that would
qualify as small business concerns
under the SBA’s definition.
Consequently, the Commission
estimates that 297 or fewer providers of
competitive local exchange service are
small entities that may be affected by
the rules.

17. Competitive Access Providers.
Neither the Commission nor the SBA
has developed a definition of small
entities specifically applicable to
competitive access providers (CAPS).
The closest applicable definition under
the SBA rules is for Wired
Telecommunications Carriers. Under
that SBA definition, such a business is
small if it has 1,500 or fewer employees.
13 CFR 121.201, NAICS code 513310.
According to the Commission’s most
recent Telephone Trends Report data,
349 CAPs or competitive local exchange
carriers and 60 “Other Local Exchange
Carriers” reported that they were
engaged in the provision of either
competitive access provider services or
competitive local exchange carrier
services. Telephone Trends Report,
Table 5.3. Of these 349 competitive
access providers and competitive local
exchange carriers, 297 reported that
they have 1,500 or fewer employees and
52 reported that, alone or in
combination with affiliates, they have
more than 1,500 employees. Id. Of the
60 ““Other Local Exchange Carriers,” 56
reported that they have 1,500 or fewer
employees and 4 reported that, alone or
in combination with affiliates, they have
more than 1,500 employees. Id. The
Commission does not have data
specifying the number of these
companies that are not independently
owned and operated, and thus is unable
at this time to estimate with greater
precision the number of CAPS or “Other
Local Exchange Carriers” that would
qualify as small business concerns
under the SBA’s definition.
Consequently, the Commission
estimates that there are 297 or fewer
small entity CAPS and 56 or fewer small
entity “Other Local Exchange Carriers”
that may be affected by the rules.

18. Local Resellers. The SBA has
developed a definition for small

businesses within the category of
Telecommunications Resellers. Under
that SBA definition, such a business is
small if it has 1,500 or fewer employees.
13 CFR 121.201, NAICS code 513330.
According to the Commission’s most
recent Telephone Trends Report data,
87 companies reported that they were
engaged in the provision of local resale
services. Telephone Trends Report,
Table 5.3. Of these 87 companies, 86
reported that they have 1,500 or fewer
employees and one reported that, alone
or in combination with affiliates, it had
more than 1,500 employees. Id. The
Commission does not have data
specifying the number of these local
resellers that are not independently
owned and operated, and thus is unable
at this time to estimate with greater
precision the number of local resellers
that would qualify as small business
concerns under the SBA’s definition.
Consequently, the Commission
estimates that there are 86 or fewer
small business local resellers that may
be affected by the rules.

19. Toll Resellers. The SBA has
developed a definition for small
businesses within the category of
Telecommunications Resellers. Under
that SBA definition, such a business is
small if it has 1,500 or fewer employees.
13 CFR 121.201, NAICS code 513330.
According to the Commission’s most
recent Telephone Trends Report data,
454 companies reported that they were
engaged in the provision of toll resale
services. Telephone Trends Report,
Table 5.3. Of these 454 companies, 423
reported that they have 1,500 or fewer
employees and 31 reported that, alone
or in combination with affiliates, they
have more than 1,500 employees. Id.
The Commission does not have data
specifying the number of these toll
resellers that are not independently
owned and operated, and thus is unable
at this time to estimate with greater
precision the number of toll resellers
that would qualify as small business
concerns under the SBA’s definition.
Consequently, the Commission
estimates that there are 423 or fewer toll
resellers that may be affected by the
rules.

20. Payphone Service Providers.
Neither the Commission nor the SBA
has developed a definition of small
entities specifically applicable to
payphone service providers (PSPs). The
closest applicable definition under the
SBA rules is for Wired
Telecommunications Carriers. Under
that SBA definition, such a business is
small if it has 1,500 or fewer employees.
13 CFR 121.201, NAICS code 513310.
According to the Commission’s most
recent Telephone Trends Report data,

758 PSPs reported that they were
engaged in the provision of payphone
services. Telephone Trends Report,
Table 5.3. Of these 758 payphone
service providers, 755 reported that they
have 1,500 or fewer employees and 3
reported that, alone or in combination
with affiliates, they have more than
1,500 employees. Id. The Commission
does not have data specifying the
number of these PSPs that are not
independently owned and operated, and
thus is unable at this time to estimate
with greater precision the number of
PSPs that would qualify as small
business concerns under the SBA’s
definition. Consequently, the
Commission estimates that there are 755
or fewer PSPs that may be affected by
the rules.

21. Interexchange Carriers. Neither
the Commission nor the SBA has
developed a definition of small entities
specifically applicable to providers of
interexchange services. The closest
applicable definition under the SBA
rules is for Wired Telecommunications
Carriers. Under that SBA definition,
such a business is small if it has 1,500
or fewer employees. 13 CFR 121.201,
NAICS code 513310. According to the
most recent Telephone Trends Report
data, 204 carriers reported that their
primary telecommunications service
activity was the provision of
interexchange services. Telephone
Trends Report, Table 5.3. Of these 204
carriers, 163 reported that they have
1,500 or fewer employees and 41
reported that, alone or in combination
with affiliates, they have more than
1,500 employees. Id. The Commission
does not have data specifying the
number of these carriers that are not
independently owned and operated, and
thus is unable at this time to estimate
with greater precision the number of
IXCs that would qualify as small
business concerns under the SBA’s
definition. Consequently, the
Commission estimates that there are 163
or fewer small entity interexchange
carriers that may be affected by the
rules.

22. Operator Service Providers.
Neither the Commission nor the SBA
has developed a definition of small
entities specifically applicable to
operator service providers. The closest
applicable definition under the SBA
rules is for Wired Telecommunications
Carriers. Under that SBA definition,
such a business is small if it has 1,500
or fewer employees. 13 CFR 121.201,
NAICS code 513310. According to the
Commission’s most recent Telephone
Trends Report data, 21 companies
reported that they were engaged in the
provision of operator services.
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Telephone Trends Report, Table 5.3. Of
these 21 companies, 20 reported that
they have 1,500 or fewer employees and
one reported that, alone or in
combination with affiliates, it had more
than 1,500 employees. Id. The
Commission does not have data
specifying the number of these operator
service providers that are not
independently owned and operated, and
thus is unable at this time to estimate
with greater precision the number of
operator service providers that would
qualify as small business concerns
under the SBA’s definition.
Consequently, the Commission
estimates that there are 20 or fewer
small entity operator service providers
that may be affected by the rules.

23. Prepaid Calling Card Providers.
The SBA has developed a definition for
small businesses within the category of
Telecommunications Resellers. Under
that SBA definition, such a business is
small if it has 1,500 or fewer employees.
13 CFR 121.201, NAICS code 513330.
According to the Commission’s most
recent Telephone Trends Report data,
21 companies reported that they were
engaged in the provision of prepaid
calling cards. Telephone Trends Report,
Table 5.3. Of these 21 companies, 20
reported that they have 1,500 or fewer
employees and one reported that, alone
or in combination with affiliates, it had
more than 1,500 employees. Id. The
Commission does not have data
specifying the number of these prepaid
calling card providers that are not
independently owned and operated, and
thus is unable at this time to estimate
with greater precision the number of
prepaid calling card providers that
would qualify as small business
concerns under the SBA’s definition.
Consequently, the Commission
estimates that there are 20 or fewer
small business prepaid calling card
providers that may be affected by the
rules.

24. Satellite Service Carriers. The SBA
has developed a definition for small
businesses within the category of
Satellite Telecommunications. Under
that SBA definition, such a business is
small if it has $11 million or less in
average annual receipts. 13 CFR
121.201, NAICS code 513340.
According to the Commission’s most
recent Telephone Trends Report data,
21 carriers reported that they were
engaged in the provision of satellite
services. Telephone Trends Report,
Table 5.3. Of these 21 carriers, 16
reported that they have 1,500 or fewer
employees and five reported that, alone
or in combination with affiliates, they
have more than 1,500 employees. Id.
The Commission does not have data

specifying the number of these carriers
that are not independently owned and
operated, and thus is unable at this time
to estimate with greater precision the
number of satellite service carriers that
would qualify as small business
concerns under the SBA’s definition.
Consequently, the Commission
estimates that there are 16 or fewer
small business satellite service carriers
that may be affected by the rules.

25. Other Toll Carriers. Neither the
Commission nor the SBA has developed
a definition of small entities specifically
applicable to “Other Toll Carriers.” This
category includes toll carriers that do
not fall within the categories of
interexchange carriers, operator service
providers, prepaid calling card
providers, satellite service carriers, or
toll resellers. The closest applicable
definition under the SBA rules is for
Wired Telecommunications Carriers.
Under that SBA definition, such a
business is small if it has 1,500 or fewer
employees. 13 CFR 121.201, NAICS
code 513310. According to the
Commission’s most recent Telephone
Trends Report data, 17 carriers reported
that they were engaged in the provision
of “Other Toll Services.” Telephone
Trends Report, Table 5.3. Of these 17
carriers, 15 reported that they have
1,500 or fewer employees and two
reported that, alone or in combination
with affiliates, they have more than
1,500 employees. Id. The Commission
does not have data specifying the
number of these “Other Toll Carriers”
that are not independently owned and
operated, and thus is unable at this time
to estimate with greater precision the
number of “Other Toll Carriers” that
would qualify as small business
concerns under the SBA’s definition.
Consequently, the Commission
estimates that there are 15 or fewer
small business “Other Toll Carriers”
that may be affected by the rules.

26. Wireless Service Providers. The
SBA has developed a definition for
small businesses within the two
separate categories of Paging or Cellular
and Other Wireless
Telecommunications. Under that SBA
definition, such a business is small if it
has 1,500 or fewer employees. 13 CFR
121.201, NAICS code 513322.
According to the Commission’s most
recent Telephone Trends Report data,
1,495 companies reported that they
were engaged in the provision of
wireless service. Telephone Trends
Report, Table 5.3. Of these 1,495
companies, 989 reported that they have
1,500 or fewer employees and 506
reported that, alone or in combination
with affiliates, they have more than
1,500 employees. Id. The Commission

does not have data specifying the
number of these carriers that are not
independently owned and operated, and
thus is unable at this time to estimate
with greater precision the number of
wireless service providers that would
qualify as small business concerns
under the SBA’s definition.
Consequently, the Commission
estimates that there are 989 or fewer
small wireless service providers that
may be affected by the rules.

27. Broadband Personal
Communications Service. The
broadband personal communications
service (PCS) spectrum is divided into
six frequency blocks designated A
through F, and the Commission has held
auctions for each block. The
Commission defined ““small entity” for
Blocks C and F as an entity that has
average gross revenues of less than $40
million in the three previous calendar
years. See Amendment of Parts 20 and
24 of the Commission’s Rules—
Broadband PCS Competitive Bidding
and the Commercial Mobile Radio
Service Spectrum Cap, WT Docket No.
96-59, Report and Order, 61 Fed. Reg.
33859 (July 1, 1996); see also 47 CFR
24.720(b). For Block F, an additional
classification for “very small business”
was added and is defined as an entity
that, together with affiliates, has average
gross revenues of not more than $15
million for the preceding three calendar
years. See Amendment of Parts 20 and
24 of the Commission’s Rules—
Broadband PCS Competitive Bidding
and the Commercial Mobile Radio
Service Spectrum Cap, WT Docket No.
96—59, Report and Order, 61 Fed. Reg.
33859 (July 1, 1996). These regulations
defining ““small entity”” in the context of
broadband PCS auctions have been
approved by the SBA. See, e.g.,
Implementation of Section 309(j) of the
Communications Act—Competitive
Bidding, PP Docket No. 93-253, Fifth
Report and Order, 59 FR 37566 (July 22,
1994). No small businesses within the
SBA-approved definition bid
successfully for licenses in Blocks A
and B. There were 90 winning bidders
that qualified as small entities in the
Block C auctions. A total of 93 small
and very small business bidders won
approximately 40 percent of the 1,479
licenses for Blocks D, E, and F. FCC
News, Broadband PCS, D, E and F Block
Auction Closes, No. 71744 (rel. Jan. 14,
1997); see also Amendment of the
Commission’s Rules Regarding
Installment Payment Financing for
Personal Communications Services
(PCS) Licensees, WT Docket No. 97-82,
Second Report and Order, 62 FR 55348
(Oct. 24, 1997). Based on this
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information, the Commission concludes
that the number of small broadband PCS
licensees will include the 90 winning G
Block bidders and the 93 qualifying
bidders in the D, E, and F Block
auctions, for a total of 183 small entity
PCS providers as defined by the SBA
and the Commission’s auction rules.

28. 800 MHz and 900 MHz
Specialized Mobile Radio Licensees.
The Commission awards ‘“‘small entity”
and “very small entity” bidding credits
in auctions for Specialized Mobile
Radio (SMR) geographic area licenses in
the 800 MHz and 900 MHz bands to
firms that had revenues of no more than
$15 million in each of the three
previous calendar years, or that had
revenues of no more than $3 million in
each of the three previous calendar
years, respectively. 47 CFR 90.814. In
the context of both the 800 MHz and
900 MHz SMR service, the definitions of
“small entity” and “very small entity”
have been approved by the SBA. These
bidding credits apply to SMR providers
in the 800 MHz and 900 MHz bands that
either hold geographic area licenses or
have obtained extended implementation
authorizations. The Commission does
not know how many firms provide 800
MHz or 900 MHz geographic area SMR
service pursuant to extended
implementation authorizations, nor how
many of these providers have annual
revenues of no more than $15 million.
One firm has over $15 million in
revenues. The Commission assumes, for
its purposes here, that all of the
remaining existing extended
implementation authorizations are held
by small entities, as that term is defined
by the SBA. The Commission has held
auctions for geographic area licenses in
the 800 MHz and 900 MHz SMR bands.
There were 60 winning bidders that
qualified as small and very small
entities in the 900 MHz auctions. Of the
1,020 licenses won in the 900 MHz
auction, bidders qualifying as small and
very small entities won 263 licenses. In
the 800 MHz SMR auction, 38 of the 524
licenses won were won by small and
very small entities. Consequently, the
Commission estimates that there are 301
or fewer small entity SMR licensees in
the 800 MHz and 900 MHz bands that
may be affected by the rules.

29. Rural Radiotelephone Service. The
Commission has not adopted a
definition of small entity specific to the
Rural Radiotelephone Service. The
service is defined in 47 CFR 22.99. A
significant subset of the Rural
Radiotelephone Service is the Basic
Exchange Telephone Radio Systems
(BETRS). BETRS is defined in 47 CFR
22.757, 22.759. For purposes of this
Supplemental FRFA, the Commission

uses the SBA’s definition applicable to
wireless companies, i.e., an entity
employing no more than 1,500 persons.
13 CFR 121.201, NAICS codes 513321,
513322. There are approximately 1,000
licensees in the Rural Radiotelephone
Service, and the Commission estimates
that almost all of them qualify as small
entities under the SBA’s definition.
Consequently, the Commission
estimates that there are 1,000 or fewer
small entity licensees in the Rural
Radiotelphone Service that may be
affected by the rules.

30. Fixed Microwave Services.
Microwave services include common
carrier, private-operational fixed, and
broadcast auxiliary radio services. For
common carrier fixed microwave
services (except Multipoint Distribution
Service), see 47 CFR part 101 (formerly
47 CFR part 21). Persons eligible under
parts 80 and 90 of the Commission’s
rules can use Private Operational-Fixed
Microwave services. See 47 CFR parts
80, 90. Stations in this service are called
operational-fixed to distinguish them
from common carrier and public fixed
stations. Only the licensee may use the
operational-fixed station, and only for
communications related to the
licensee’s commercial, industrial, or
safety operations. Auxiliary Microwave
Service is governed by 47 CFR part 74.
The Auxiliary Microwave Service is
available to licensees of broadcast
stations and to broadcast and cable
network entities. Broadcast auxiliary
microwave stations are used for relaying
broadcast television signals from the
studio to the transmitter, or between
two points, such as, a main studio and
an auxiliary studio. The service also
includes mobile TV pickups, which
relay signals from a remote location
back to the studio.

31. At present, there are
approximately 22,015 common carrier
fixed licensees and 61,670 private
operational-fixed licensees and
broadcast auxiliary radio licensees in
the microwave services. The
Commission has not defined a small
business specifically with respect to
microwave services. For purposes of
this Supplemental FRFA, the
Commission utilizes the SBA’s
definition applicable to wireless
companies—i.e., an entity with no more
than 1,500 persons. 13 CFR 121.201,
NAICS codes 513321, 513322. The
Commission does not have data
specifying the number of these licensees
that have more than 1,500 employees,
and thus is unable at this time to
estimate with greater precision the
number of fixed microwave service
licensees that would qualify as small
business concerns under the SBA’s

definition. Consequently, the
Commission estimates that there are
22,015 or fewer small common carrier
fixed microwave licensees and 61,670 or
fewer small private operational-fixed
microwave licensees and small
broadcast auxiliary radio licensees in
the microwave services that may be
affected by the rules. The Commission
notes, however, that the common carrier
microwave fixed licensee category
includes some large entities.

32. 39 GHz Licensees. The
Commission defined “small entity” for
39 GHz licenses as an entity that has
average gross revenues of less than $40
million in the three previous calendar
years. See Amendment of the
Commission’s Rules Regarding the 37.0-
38.6 GHz and 38.6-40.0 GHz Bands, ET
Docket No. 95-183, Report and Order,
63 FR 6079 (Feb. 6, 1998). An additional
classification for “very small business”
was added and is defined as an entity
that, together with affiliates, has average
gross revenues of not more than $15
million for the preceding three calendar
years. Id. The SBA approved these
regulations defining “small entity”” in
the context of 39 GHz auctions. See
Letter to Kathleen O’Brien Ham, Chief,
Auctions and Industry Analysis
Division, Wireless Telecommunications
Bureau, FCC, from Aida Alvarez,
Administrator, SBA (Feb. 4, 1998). The
auction of the 2,173 39 GHz licenses
began on April 12, 2000 and closed on
May 8, 2000. The 18 bidders who
claimed small business status won 849
licenses. Consequently, the Commission
estimates that there are 18 or fewer
small entities that are 39 GHz licensees
that may be affected by the rules.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

33. As mandated by the court in the
Hlinois decision, the Commission
established in this Order a
compensation scheme for inmate
telephone service during the interim
period, if the payphone service provider
(PSP) was not otherwise compensated
for its inmate service. In a correctional
institution, the PSP presubscribes the
inmate telephones to a specific
interexchange carrier (IXC) pursuant to
a contract between the PSP and the
interexchange carrier. If this previously
existing contract failed to establish a
duty to count and track inmate calls for
compensation purposes, or if the
presubscribed IXC failed to retain its
records of the number of compensable
inmate calls originating during the
interim period for which compensation
now must be paid according to this
Order, the Commission established a
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waiver procedure that provides the
maximum amount of flexibility for the
presubscribed IXC and the PSP,
including small IXCs and small PSPs, to
propose the number of inmate calls to
be compensated. According to this
waiver provision, the IXC presubscribed
during the interim period must file a
waiver request with the Common
Carrier Bureau, pursuant to 47 CFR 1.3,
specifying the number of inmate calls to
be compensated for the interim period
and the specific basis for its number.
The specific PSP to be compensated is
allowed thirty (30) days to file an
objection with the Common Carrier
Bureau, specifying an alternative
number of inmate calls to be
compensated for the interim period and
the specific basis for its number. With
this exception for those situations in
which the number of compensable
inmate calls for the interim period is not
available, this Order imposes no new
reporting, recordkeeping or other
compliance requirements not previously
adopted in this or related payphone
proceedings.

Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

34. To minimize the economic impact
and administrative burden for both
payors and recipients of payphone
compensation, including small entities,
the Commission required the payment
of a flat fee of $33.892 per payphone per
month for access code and subscriber
800 calls originating from November 7,
1996 through October 6, 1997, for all
payphones. For the same reason, the
Commission also set compensation at a
flat fee of $33.892 per payphone per
month for access code and subscriber
800 calls originating from October 7,
1997 through April 20, 1999, for those
payphones for which compensation is
or was not paid on a per-call basis. The
payment of a prescribed flat fee of
$4.2747 per payphone per month for 0+
calls originating from November 7, 1996
through October 6, 1997, to PSPs that
were not otherwise compensated for 0+
calls during the interim period,
minimizes the economic impact and
administrative burden for both IXCs and
PSPs, including small entities.

35. Some of both payors and
recipients of payphone compensation
are small entities. Over time, the
Commission learned that steps taken to
minimize the economic impact on
payors of payphone compensation that
are small entities diminish the
compensation received by recipients of
payphone compensation that are small
entities. This decrease in compensation
contradicts one of the mandates of

section 276 that PSPs should receive
compensation for each and every
completed call originating at one of
their payphones. For example, to ease
the burden of implementing the per-call
payphone compensation scheme on
midsize and small local exchange
carriers, the Common Carrier Bureau
granted a waiver in 1998 to relieve such
entities of the economic burden of
installing flexible automatic number
identification (FlexANI) software on
their switches. If the PSP uses ““smart”
payphones, the payphone calls of small
PSPs routed through these particular
switches lacking FlexANI software
cannot be counted, tracked, and
compensated on a per-call basis. As a
result, compensation must be paid on a
per-payphone, not per-call, basis. The
Bureau limited such payphone
compensation to 16 calls per month,
even if a small payphone service
provider’s payphone calls are more than
200 calls per payphone per month at a
truck stop, for example, instead of 16
payphone calls per month. Bureau Per-
call Waiver Order, 63 FR 26497 (May 13,
1998). At a rate of $0.229 per payphone
call as calculated in this Order,
compensation would be limited to
$3.664 per payphone per month starting
on November 7, 1996 through April 20,
1999. At the rate of $0.24 per payphone
call as calculated in the Third Report
and Order, compensation would be
limited to $3.84 per payphone per
month after April 20, 1999.
Accordingly, the Commission found it
necessary in this Order to balance the
equities between these two groups of
small entities.

36. In another example of the
Commission’s attempt to ease an
economic impact, in 1996 the
Commission exempted LECs and IXCs
with annual toll revenues of $100
million or less from the economic and
administrative burdens of paying per-
payphone compensation. The U.S. Court
of Appeals for the District of Columbia
Circuit vacated this determination as
arbitrary and capricious in the Illinois
decision, partially because it would
deprive recipients of payphone
compensation of approximately $4
million per month, according to the
court. Illinois, 117 F.3d at 565. After the
Ilinois decision, the Commission was
asked again to exempt carriers with
annual toll revenues of $100 million or
less from the economic and
administrative burdens of paying
interim compensation. In the
alternative, the Commission was asked
to exempt carriers with monthly toll
revenues of $1 million or less from the
economic and administrative burdens of

paying interim compensation. In this
Order, the Commission followed the
mandates of the court in the Illinois
decision and decided not to exempt
carriers based on the amount of toll
revenue.

Report to Congress

37. The Commission will send a copy
of this Order, including this
Supplemental FRFA, in a report to
Congress pursuant to the Congressional
Review Act. 5 U.S.C. 801(a)(1)(A). In
addition, the Commission will send a
copy of this Order, including this
Supplemental FRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration. See 5 U.S.C.
604(b).

Ordering Clauses

38. Accordingly, pursuant to the
authority contained in 47 U.S.C. 151,
154, 201-205, 215, 218, 219, 220, 226,
276 and 405, It is ordered that the
policies, rules and requirements set
forth herein Are Adopted.

39. It is further ordered that the
Commission’s Consumer Information
Bureau, Reference Information Center,
Shall Send a copy of this Fourth Order
on Reconsideration and Order on
Remand, including the Supplemental
Final Regulatory Flexibility Analysis, to
the Chief Counsel for Advocacy of the
Small Business Administration.

List of Subjects in 47 CFR Part 64

Communications common carriers,
Telecommunications, Telephone. Federal
Communications Commission.
William F. Caton,
Acting Secretary.

Rules Changes

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 64 as
follows:

PART 64—MISCELLANEOUS RULES
RELATING TO COMMON CARRIERS

1. The authority citation for part 64 is
revised to read as follows:

Authority: 47 U.S.C. 154, 47 U.S.C. 225, 47
U.S.C. 251(e)(1), 47 U.S.C. 276. 151, 154, 201,
202, 205, 218-220, 254, 276, 302, 303, and
337 unless otherwise noted. Interpret or
apply sections 201, 218, 225, 226, 227, 229,
332, 48 Stat. 1070, as amended. 47 U.S.C.
201-204, 208, 225, 226, 227, 229, 332, 501
and 503 unless otherwise noted.

2. Add §64.1301 to read as follows:

§64.1301 Per-payphone compensation.

(a) Interim access code and subscriber
800 calls. In the absence of a negotiated
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agreement to pay a different amount of
compensation, the amount of default
compensation to be paid to payphone
service providers for payphone access
code calls and payphone subscriber 800
calls is $33.892 per payphone per
month, for the period starting on
November 7, 1996 and ending on
October 6, 1997, except that a payphone
service provider that is affiliated with a
local exchange carrier is not eligible to
receive payphone compensation prior to
April 16, 1997 or, in the alternative, the
first day following both the termination
of subsidies and payphone
reclassification and transfer, whichever
date is latest.

(b) Interim 0+ calls. In the absence of
a negotiated agreement to pay a different
amount of compensation, if a payphone
service provider was not compensated
for 0+ calls originating during the
period starting on November 7, 1996
and ending on October 6, 1997, an
interexchange carrier to which the
payphone was presubscribed during this
same time period must compensate the
payphone service provider in the
default amount of $4.2747 per payphone
per month, except that a payphone
service provider that is affiliated with a
local exchange carrier is not eligible to
receive payphone compensation prior to
April 16, 1997 or, in the alternative, the
first day following both the termination
of subsidies and payphone
reclassification and transfer, whichever
date is latest.

(c) Interim inmate calls. In the
absence of a negotiated agreement to
pay a different amount of compensation,
if a payphone service provider
providing inmate service was not
compensated for calls originating at an
inmate telephone during the period
starting on November 7, 1996 and
ending on October 6, 1997, an
interexchange carrier to which the
inmate telephone was presubscribed
during this same time period must
compensate the payphone service
provider providing inmate service at the
default rate of $0.229 per inmate call
originating during the same time period,
except that a payphone service provider
that is affiliated with a local exchange
carrier is not eligible to receive
payphone compensation prior to April
16, 1997 or, in the alternative, the first
day following both the termination of
subsidies and payphone reclassification
and transfer, whichever date is latest.

(d) Intermediate access code and
subscriber 800 calls. In the absence of a
negotiated agreement to pay a different
amount of compensation, the amount of
default compensation to be paid to
payphone service providers for
payphone access code calls and

payphone subscriber 800 calls is
$33.892 per payphone per month, for
any payphone for any month in which
compensation was not paid on a per-call
basis, for the period starting on October
7,1997 and ending on April 20, 1999.

(e) Post-intermediate access code and
subscriber 800 calls. In the absence of a
negotiated agreement to pay a different
amount of compensation, the amount of
default compensation to be paid to
payphone service providers for
payphone access code calls and
payphone subscriber 800 calls is
$33.892 per payphone per month, for
any payphone for any month in which
compensation was not paid on a per-call
basis, on or after April 21, 1999.

[FR Doc. 02—4979 Filed 3—-1-02; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 74

[FCC 02-40]

Implementation of LPTV Digital Data
Services Pilot Project

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document implements
the provisions of LPTV Pilot Project
Digital Data Services Act, which
requires the Commission to implement
regulations establishing a pilot project.
This document also clarifies and revises
issues raised in a Petition for Response
to Reconsideration of the
Implementation Order filed by U.S.
Interactive, L.L.C., d/b/a AccelerNet.
DATES: Effective February 14, 2002.

FOR FURTHER INFORMATION CONTACT:
Gordon Godfrey, Policy and Rules
Division, Mass Media Bureau, (202)
418-2120; or Keith Larson, Mass Media
Bureau, (202) 418-2600.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order on
Reconsideration (‘“‘Order”) in FCC 02—
40, adopted February 12, 2002 and
released February 14, 2002. The
complete text of this Order is available
for inspection and copying during
normal business hours in the FCC
Reference Center, Room CY-A257, 445
12th Street, SW., Washington, DC and
may also be purchased from the
Commission’s copy contractor, Qualex
International, Portals II, 445 12th Street
SW., Room CY-B—402, Washington, DC
20554, telephone (202) 863-2893,
facsimile (202) 863—2898, or via email
qualexint@aol.com.

Synopsis of Order
I Introduction

1. In April, 2001 we released an Order
implementing the provisions of the
LPTV Pilot Project Digital Data Services
Act (DDSA), (Order, In the Matter of
Implementation of LPTV Digital Data
Services Pilot Project, FCC 01-137, 66
FR 29040 (May 29, 2001)). The DDSA
requires the Commission to issue
regulations establishing a pilot project
pursuant to which specified Low Power
Television (LPTV) licensees or
permittees can provide digital data
services to demonstrate the feasibility of
using LPTV stations to provide high-
speed wireless digital data service,
including Internet access, to unserved
areas (Public Law 106-554, 114 Stat.
4577, December 21, 2000, Consolidated
Appropriations—FY 2001, section 143,
amending section 336 of the
Communications Act of 1934, as
amended, 47 U.S.C. 336, to add new
subsection (h). 47 U.S.C. 336(h)(7)). As
defined by the DDSA, digital data
service includes: (1) Digitally-based
interactive broadcast service; and (2)
wireless Internet access (47 U.S.C.
336(h)(7)). The DDSA identifies twelve
specific LPTV stations that are eligible
to participate in the pilot project, and
directs the Commission to select a
station and repeaters to provide service
to specified areas in Alaska. In this
Order, we address issues raised in a
petition for reconsideration of the Order
filed by U.S. Interactive, L.L.C., d/b/a
AccelerNet, and revise provisions of
that Order in some respects. AccelerNet
is an LPTV licensee providing one-way
digital data service in Houston, Texas,
from station KHLM-LP, and operating
stations that are eligible to participate in
DDSA pilot projects. Its investors own
or have rights to acquire six of the other
eight stations eligible for the pilot
projects.

1I. Discussion

A. Term of Pilot Project

2. In the Order, we noted that the
DDSA does not specify how long the
pilot project should last. Since the
DDSA specified that our last report to
Congress evaluating the utility of the
pilot project is due on June 30, 2002, we
clarified that we will issue experimental
letter authorizations for the pilot project
that will expire on June 30, 2002, unless
the term is extended prior to that date.
We delegated authority to the Mass
Media Bureau to extend the term of the
authorizations for individual
participants or for participants as a
group, and to do so by Public Notice, in
the event that it is determined that the
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term of the pilot project should be
extended.

3. In its petition, AccelerNet asserts
that the Commission should grant
conditional pilot project licenses for the
term of the underlying LPTV station
license, including any renewals, subject
only to early termination of the pilot
project license if irremediable
interference occurs, rather than
experimental licenses. AccelerNet
asserts that the statute implicitly
requires the Commission to allow
operation of the pilot projects on an
indefinite basis, subject to termination
only if interference occurs which cannot
otherwise be remedied. According to
AccelerNet, inclusion of a sunset
provision in the Order would cause the
demise of the project. It contends that
investors are reluctant to finance pilot
projects; that equipment manufacturers
will not be willing to develop necessary
equipment needed by the project; that
several years will be needed to
implement and demonstrate the utility
of the project; and, finally, that the pilot
project is intended to ultimately provide
a needed service that should not be
sunsetted if it works. To support its
assertion, it first argues that Congress
would not have provided for annual fees
if the pilot projects were intended to be
of limited duration. It observes that a
provision in the statute at section
336(h)(6) for annual fees to be paid by
stations participating in the pilot
projects is similar to the provision for
annual fees to be paid by digital
television stations offering ancillary or
supplementary services at section
336(e). Second, AccelerNet argues,
although Congress expressly provided
for termination under certain
conditions, those conditions did not
include a time limit (citing sections
336(h)(3)(C) (Commission to adopt
regulations providing for termination or
limitation of any pilot project station or
remote transmitter if interference occurs
to other users of the core television
spectrum) and 336(h)(5)(A)
(Commission may limit provision of
digital data service from pilot project
stations if interference is caused)). It
contends that a sunset provision was
considered and specifically rejected
during drafting negotiations. (Asserting
a sunset provision was specifically
rejected when section 336(h) and the
DDSA were legislated). Finally,
AccelerNet argues, the statutory dates
specified for the Commission to issue
reports concerning the efficacy of the
pilot projects are unrelated to any
supposed term of the pilot projects. (The
Commission was required to report back
to Congress on June 30, 2001 and June

30, 2002. See section 336(h).) Rather, it
claims, the reporting requirements exist
to enable Congress to determine
whether to expand the provision of
digital data services to all or some
additional portion of LPTV stations.

4. On reconsideration, we have
decided to revise our provisions
regarding the terms of the pilot project.
Rather than issue experimental letter
authorizations, the procedure we
described in the Order, we will allow
the LPTV stations that are eligible for
the pilot project to participate in the
pilot project for the term of their LPTV
licenses, including renewals of those
licenses, subject to early termination if
irremediable interference occurs,
pursuant to the statute.

5. Pursuant to § 74.731(g) of our rules,
LPTV stations may operate as TV
translator stations, or to originate
programming and commercial matter,
either through the retransmission of a
TV broadcast signal or via original
programming (47 CFR 74.731(g); see
also 47 CFR 74.701(f)). To allow the
pilot project stations to participate in
the project, we will grant them a waiver
of this rule (47 CFR 1.3, “Any provision
of the rules may be waived by the
Commission on its own motion or on
petition if good cause therefor is
shown”’). The waiver will be renewable
with the renewal of the underlying
LPTV license. All other LPTV rules will
be applicable to these stations, except as
waived herein or upon request by pilot
project participants, or as specified in
the Order. (We will waive the following
rules as inapplicable to the services
provided under this pilot project: 47
CFR 74.731(g) (permissible service),
74.732(g) (booster eligibility), 74.736(a)
(emissions), 74.750(a) (FCC transmitter
certification), 74.751(a) (modification of
transmission systems), 74.761
(frequency tolerance), and 74.763(c)
(time of operation)).

6. As stated, this is a pilot project.
Pilot project stations will operate
pursuant to their LPTV licenses instead
of experimental letter authorizations. To
obtain a waiver of § 74.731(g), pilot
project-eligible stations should follow
the application procedures specified in
paragraph 8 of the Order. Rather than
filing an application for experimental
authority, a DDSA-eligible applicant
should file an informal letter
application requesting the addition of
digital data service pilot project
facilities to its existing LPTV
authorization and including the
information requested in that paragraph.
We will also require them to undertake
the testing described in paragraph 10,
and to include the information
requested in that paragraph in their

applications so that we may assess the
interference potential of this service. No
application filing fee is required to add
or modify pilot project digital facilities.
We will issue a waiver by letter adding
pilot project facilities to the LPTV
authorization for the term of the LPTV
license, renewable with that license,
after following the public notice
procedures specified in paragraph 18 of
the Order. Paragraph 19 of the
Implementation Order, regarding
facilities changes, will continue to
apply. Applications to change channel
or transmitter site location(s) must be
filed in the normal manner on FCC
Form 346, seeking a modified
construction permit for the underlying
analog facilities of the licensed LPTV
station or a modification of such
facilities in an existing analog LPTV
station construction permit. The
application for modification of analog
facilities is feeable. Following grant of
the change in such authorized LPTV
facilities, an associated informal
application to modify the pilot project
portion of the authorization will be
considered in accordance with the
above procedures. This two step process
is necessary because, where interference
protection to digital data services is
required, the protected area is that
defined by the analog LPTV service
contour (47 CFR 74.707(a)), based on the
authorized analog LPTV facilities, an
associated informal application to
modify the pilot project portion of the
authorization will be considered). All
other requirements of the Order apply
unless changed herein.

7. Additionally, and as AccelerNet
observes, the DDSA specifies that a
station may provide digital data service
unless provision of the service causes
interference in violation of the
Commission’s existing rules to full-
service analog or digital television
stations, Class A television stations, or
television translator stations. In keeping
with these provisions in the DDSA, we
will not renew any waiver to operate
pursuant to the pilot project if the
station requesting renewal causes
irremedial interference to other stations.

8. We find that it is in the public
interest to grant these waivers generally
based on the intent of Congress in the
DDSA that it is in the public interest to
establish this pilot project. In the Order,
we stated that we would extend the
term of the pilot projects, by Public
Notice and on delegated authority, upon
a determination that the term of the
pilot project should be extended. We
intended to use this process so that the
original term of the pilot projects could
be extended with minimal difficulty,
and did not intend that the term would
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automatically expire after June 30, 2002.
Nonetheless, we recognize that the
limited term specified in the Order
could pose problems with establishing
the project, as AccelerNet described,
because investors may be unwilling to
invest without greater certainty,
particularly in the current challenging
economic climate, and that it may take
longer to develop the equipment than
originally contemplated. It is also
conceivable, as AccelerNet contends,
that equipment manufacturers might be
less willing to develop the equipment
needed by the project without the
certainty of a longer initial term.
Moreover, as AccelerNet argues, it is
possible that implementing and proving
the practicality of the project could
require a period of years. Accordingly,
to assure that our procedures do not
undermine the establishment of the
pilot project, we will instead base the
license terms of the pilot project stations
on the terms of the underlying LPTV
licenses and grant the necessary rule
waivers, subject to the interference
prohibitions in the statute and as
delineated in the Order. (We wish to
make clear that this is a pilot project,
and the decisions made herein are not
intended to prejudge any future
decisions on digital operation on LPTV
stations generally).

9. We recognize that Congress wanted
to give the pilot project a fair
opportunity to succeed. The DDSA does
not contain a sunset date; it is, therefore,
legally permissible to make the term of
the pilot project coincident with the
term of the LPTV license, subject to
early termination in the event of
irremediable interference. (Although
Congress specified particular subjects
for which it wanted the Commission to
issue rules in section 336(h)(3), that
section does not direct the Commission
to issue a sunset rule for the pilot
projects. Likewise, no time limitation is
specified in sections 336(h)(1), which
allows pilot project stations to ask the
Commission to provide digital data
service or in section 336(h)(5)(b), which
allows a licensee to move a station to
another location for the purpose of the
pilot projects). Our goal is to implement
the statute while assuring that no
objectionable interference occurs.
Granting renewable waivers is not
overly burdensome to participants in
the pilot project, and it serves the
purpose of ensuring that others are
protected from interference.

10. To assure that the project does not
cause interference, we will not only
assess issues of interference that may
arise in connection with the filing of the
renewal application, but in addition the
interference resolution provisions of

paragraph 11 of the Order will apply.
Paragraph 11 requires stations
participating in the pilot project to
comply with § 74.703 of the
Commission’s rules regarding
interference. It also specifies additional
procedures that participating stations
must follow in order to resolve
interference problems in accordance
with requirements set forth in the
DDSA). We clarify that we have
authority to take any measures,
including terminating digital data
service waivers and therefore requiring
the discontinuance of the participation
of any station in the project in the event
of irremediable interference. LPTV
stations are secondary and must provide
interference protection as described in
paragraph 8 of the Order. The waivers
will be conditioned accordingly.

B. Application of Experimental Rules

11. In the Order, we stated our belief
that requirements similar to those
contained in §§5.93(a) and (b) of the
rules should apply to the pilot program.
(No other provisions of part 5 of the
Commission’s rules were applied).
Thus, we required that all transmitting
and/or receiving equipment used in the
pilot program be owned by, leased to, or
otherwise under the control of the LPTV
licensee (47 CFR 5.93(a)). We said that
response station equipment may not be
owned by subscribers to the
experimental data service to insure that
the LPTV licensee has control of the
equipment if and when the pilot
program terminates. In addition, we
required the LPTV licensee to inform
anyone participating in the experiment,
including but not limited to subscribers
or consumers, that the service or device
is provided pursuant to a pilot program
and is temporary (47 CFR 5.93(b)).

12. AccelerNet argues that the
requirement that all transmitting and
receiving equipment be owned by the
licensee is unwarranted and not
required or contemplated by the DDSA.
It also objects to the requirement that
the LPTV licensee shall inform anyone
participating in the project that the
service is temporary. These
requirements were necessary under our
rules governing experimental licensees.
Because we are, on reconsideration,
treating this endeavor not as an
experimental project with an initial
term of only 2 years, but as a unique
pilot project that is a part of the
underlying LPTV license and is for the
term of that license, §§5.93(a) and (b)
are no longer applicable because there is
no longer the concern that the project
will be terminated after only 2 years. We
do not intend to unnecessarily restrict
the ability of the pilot projects to gain

market acceptance, make it difficult for
the licensees to gauge subscriber
acceptance of the service, or be unduly
burdensome considering the other risks
assumed by licensees in a pilot project.
We will require pilot project licensees
and permittees to advise recipients of
digital data service that they are
participating in a pilot project, which
could be terminated in the event of
irremedial interference to protected
broadcast and other services. AccelerNet
has stated that it has no objection to this
requirement.

C. RF Safety Rules

13. In the Order, we said that we will
require pilot project licensees and
permittees employing two-way
technology to attach labels to every
response station transceiver (fixed or
portable) in a conspicuous fashion
visible in all directions and readable at
distances beyond the minimum
separation distances between the
radiating equipment and the user. For
fixed response stations, we also
concluded that their effective radiated
power (ERP) should be as low as is
consistent with satisfactory
communication with a base station, and
in no case should the ERP (digital
average power) exceed 10 watts. For
portable response stations, we similarly
concluded that their ERP should be as
low as is consistent with satisfactory
communication with a base station, and
in no case should the ERP (digital
average power) exceed 3 watts.

14. Labeling. AccelerNet argues that
the requirement that RF station
transceivers be marked to indicate
potential radio frequency hazards
should not apply where the transmit
power of the transceiver is so low as to
present no safety hazard at any distance.
It contends that requiring marking in
those circumstances is overregulatory,
and could unnecessarily raise concerns
among potential subscribers, causing the
pilot project to fail from lack of
consumer acceptance. Arguing that its
portable devices are not expected to
exceed one watt in power, it contends
that the Commission’s current rules
sufficiently protect the public (citing 47
CFR 2.10093 [“Radiofrequency radiation
exposure evaluation; portable
devices.”]). It argues that the Order
should be revised to provide that
portable devices shall comply with the
provisions of § 2.1093 of the
Commission’s rules (47 CFR 2.1093),
including the radiation exposure
limitations set forth in § 2.1093(d)(2).

15. We agree with the petitioner that
RF safety rules for digital data service
devices should be consistent with
existing rules for similar devices.
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However, similar devices that are used
as subscriber transceivers and marketed
to the public have been subject to
labeling requirements to alert
consumers to the presence of RF energy
and to ensure that safe distances from
transmitting antennas are maintained
(47 CFR 1.1307(b)). Such devices have
generally been classified as ‘““‘mobile”
devices under our rules, not as
“portable” devices. For purposes of
determining how to evaluate RF devices
for compliance with the Commission’s
RF safety rules, non-fixed devices have
been classified as either “mobile” or
“portable,” based on the separation
distance between radiating structures
and users (this is defined in 47 CFR
2.1091 and 2.1093 and is discussed in
the FCC’s OET Bulletin 65, (1997)). A
classification of ““mobile” means that
compliance with the Commission’s RF
safety rules can be accomplished by
providing users with information on
safe distances to maintain from
transmitting antennas in order to meet
field intensity limits for Maximum
Permissible Exposure (MPE).

16. The petitioner proposes to have
digital data service devices be subject to
the provisions of § 2.1093, the section of
our rules which specifies requirements
for devices classified as “portable” in
terms of compliance with the
Commission’s limits for localized
Specific Absorption Rate (SAR). For a
device to be classified as “portable” it
is assumed that it is possible for the
separation distance between the
radiating structure of the device and a
user to be less than 20 cm during
transmit operation. Compliance with the
SAR limit (the general population limit
of 1.6 watts per kilogram in this case)
is typically determined by means of
laboratory testing (see Supplement C
(2001) to the FCC’s OET Bulletin 65
(1997) for details). We agree that the
response stations used in connection
with the pilot project can be classified
as ‘“portable” devices and subject to the
provisions of § 2.1093, as long as the
appropriate SAR data are obtained and
made available to the Commission
demonstrating compliance with the SAR
limit. A determination of “worst case”
exposure would be indicated by
evaluating SAR with a zero separation
distance. If compliance with the SAR
limit is demonstrated in this condition,
using maximum operating power, then
labeling would not be required, since no
separation distance would be required
for compliance. On the other hand, if a
certain separation distance (less than 20
cm) is required for compliance with the
SAR limit, then the applicant will have

to demonstrate that a user cannot be
exposed closer than that distance.

17. Accordingly, we will require
portable response stations used in
connection with the pilot project to
comply with the RF exposure limits and
related provisions of § 2.1093 of our
rules, relevant to devices subject to
routine environmental evaluation for RF
exposure prior to equipment
authorization or use. Although we have
not required that these devices be
subject to equipment authorization,
applicants must submit to the
Commission evidence of compliance
with the SAR limits specified in
§2.1093, including information on how
any required separation distances, as
discussed above, will be maintained.
Based on our previous experience in
analyzing SAR from portable devices,
we will not require SAR testing and will
categorically exclude from routine RF
evaluation devices that do not radiate a
power level in excess of 50 milliwatts.

D. Technical Operation

18. In the Order, we anticipate the
possibility that several types of
transmission facilities may be involved
in each pilot project station. First, we
expect that most, if not all, of these
projects will involve digital
transmissions from a main base station
at the authorized site of the underlying
LPTV station. Unless the evaluation of
its digital modulation method requires
otherwise, we would assume that
operation of such a facility will not
represent a significantly increased
interference threat compared to the
authorized LPTYV station if the antenna
height is not increased and the digital
average power does not exceed 10
percent of the authorized analog LPTV
power (10 dB less power). We noted that
in DTV service, this level of digital
power is adequate to provide coverage
of the same area. We said that the
Commission’s staff will not evaluate at
the application stage the interference
potential of a main digital base station
conforming to this restriction.

19. In the Order, we said that the
second type of transmission facility
might consist of one or more additional
base stations (boosters) located at sites
away from the authorized LPTV
transmitter site. We decided to treat
such stations as we treat analog TV
booster stations except that each booster
may originate its own data messages. As
such, we noted our expectation that
such facilities would be limited to a site
location, power and antenna height
combination that would not extend the
coverage area of the main base station in
any direction. We stated that we would
require an exhibit demonstrating that

booster coverage is contained within
main base station coverage, based on the
digital field strength predicted from the
main base station at the protected
contour of the underlying analog LPTV
authorization. Further, we stated that
we would assume at the application
stage that such an operation will not
cause additional interference unless an
interference situation is demonstrated in
an informal objection to the application.
We said that, absent such an objection,
the Commission’s staff will not evaluate
at the application stage the interference
potential of an additional digital base
station conforming to this restriction.

20. Digital Power Issue. AccelerNet
asks the Commission to allow UHF
LPTYV pilot project stations to transmit
with up to 15kW average digital power
if existing interference protection
criteria are met. AccelerNet argues that
the provision in the Order could be read
to limit average digital power to 10
percent of the authorized analog power
of the underlying LPTV station. It states
that discussion with staff indicates that
this was not intended, and asks that the
Commission clarify that this is the case.
It adds that a 10 percent limit would be
an unjustified restriction on provision of
its service, because, under the rules,
UHF LPTYV stations are limited to 15 kW
average digital power if existing
interference protection criteria are met
(47 CFR 74.735(b)(2)). It asks that the
Order be clarified to allow operation up
to 15 kW average digital power if
existing interference protection criteria
are met.

21. Boosters. AccelerNet urges the
Commission to allow booster stations to
operate at any point within the existing
authorized coverage contours of the
main base station, provided that no
interference to protected stations would
be created. It asks that some degree of
flexibility be provided for the location
of booster stations to allow LPTV
stations to cover natural market areas
associated with their communities of
license, but which may be outside their
existing coverage contours. It suggests
that booster stations be allowed to
operate at any point within the existing
authorized coverage contours of the
main base station, provided that no
interference to protected stations would
be created, and provided that the pilot
project stations would not be entitled to
interference protection outside their
existing authorized service contours of
the underlying analog LPTV
authorization.

22. On reconsideration of both these
issues, we reach the same conclusion, of
which there are two parts. First we deal
with the interference protection that
must be afforded to the LPTV stations
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participating in this pilot project.
Second, we deal with the interference
protection that pilot project stations
must afford to all other stations that are
entitled to protection.

23. Interference protection of a pilot
project station will be limited to the
analog TV protected contour of the
underlying LPTV station. That
underlying LPTV station authorization
may be modified in accordance with the
LPTV rules and procedures. When and
if the LPTV rules are amended to allow
digital LPTV authorizations, the
underlying analog LPTV station may be
converted to a digital LPTV
authorization in accordance with those
rules. Pilot project authorizations for
digital power in excess of 10 percent of
the underlying analog LPTV station
power will not entitle the station to any
additional interference protection.
Similarly, booster station authorizations
that may allow the pilot project station
to provide service in areas beyond the
underlying LPTV protected contour will
not entitle the pilot project station to
additional interference protection.

24. As requested, we clarify that a
pilot project station is not limited to an
effective radiated power that is 10
percent or less than that of the analog
power of the associated LPTV station. A
pilot project station will be assumed at
the application stage to provide the
required interference protection to other
stations if it conforms to the 10 percent
of the LPTV analog power criterion and
any booster stations do not extend the
analog LPTV authorized protected
contour. Requests for greater pilot
project power, up to the 15 kilowatt
effective radiated power limit for UHF
digital LPTV stations, or for boosters
located within the analog LPTV
protected contour extending the pilot
project service beyond the analog
protected contour, must include a
showing that no interference is
predicted to any other service that is
entitled to protection. (The digital
effective radiated power limit in the
LPTV rules for VHF station is 300 watts
(47 CFR 74.735(b)(1)). Pilot project
booster stations may be located
anywhere within the protected contour
of the underlying analog LPTV
authorization based on a showing of

noninterference to protected stations.
On this basis we will not prohibit a
booster from extending service beyond
the protected contour.

III. Administrative Matters

25. Paperwork Reduction Act
Analysis. This Order on
Reconsideration may contain either
proposed or modified information
collections. As part of our continuing
effort to reduce paperwork burdens, we
invite the general public to take this
opportunity to comment on the
information collections contained in
this Order, as required by the Paperwork
Reduction Act of 1996. Public and
agency comments are due May 3, 2002.
Comments should address: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Commission,
including whether the information shall
have practical utility; (b) ways to
enhance the quality, utility, and clarity
of the information collected; and (c)
ways to minimize the burden of the
collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.
In addition to filing comments with the
Secretary, a copy of any comments on
the information collections contained
herein should be submitted to Judy
Boley, Federal Communications
Commission, 445 Twelfth Street, SW.,
Room C-1804, Washington, DC 20554,
or via the Internet to jboley@fcc.gov and
to Jeanette Thornton, OMB Desk Officer,
10236 NEOB, 725 17th Street, NW.,
Washington, DC 20503 or via the
Internet to JThornto@omb.eop.gov.

26. Final Regulatory Flexibility
Analysis. No regulatory flexibility
analysis is required because the rules
adopted in the Order and this Order on
Reconsideration were adopted without
notice and comment rule making.

27. Congressional Review Act. These
rules, promulgated without notice and
comment rule making, are not subject to
the provisions of the Congressional
Review Act.

IV. Ordering Clauses

28. Pursuant to the authority
contained in sections 1, 2(a), 4(i), 7, and

336 of the Communications Act of 1934
as amended, 47 U.S.C. 1, 2(a), 4(i), 7 and
336, part 74 of the Commission’s rules,
47 CFR part 74, is amended as set forth.
29. The rule amendments set forth
shall be effective February 14, 2002.

30. The petition for reconsideration
filed by U.S. Interactive, L.L.C., is
granted to the extent discussed herein,
and otherwise is denied.

31. This proceeding is terminated.
List of Subjects in 47 CFR Part 74

Television.

Federal Communications Commission.
William F. Caton,
Acting Secretary.

Rules

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 74 as
follows:

PART 74—EXPERIMENTAL RADIO,
AUXILIARY, SPECIAL BROADCAST
AND OTHER PROGRAM
DISTRIBUTION SERVICES

Subpart G—Low Power TV, TV
Translator, and TV Booster Stations is
amended to read as follows:

1. The authority citation for part 74
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 307, 336(f),
336(h) and 554.

2. Section 74.785 is revised to read as
follows:

§74.785 Low power TV digital data service
pilot project.

Low power TV stations authorized
pursuant to the LPTV Digital Data
Services Act (Public Law 106-554, 114
Stat. 4577, December 1, 2000) to
participate in a digital data service pilot
project shall be subject to the provisions
of the Commission Order implementing
that Act. FCC 01-137, adopted April 19,
2001, as modified by the Commission
Order on Reconsideration, FCC 02—40,
adopted February 12, 2002.

[FR Doc. 02—4978 Filed 3—1-02; 8:45 am|]
BILLING CODE 6712-01-P
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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR PART 630
RIN 3206-AJ51

Absence and Leave; Use of Restored
Annual Leave

AGENCY: Office of Personnel
Management.
ACTION: Final rule.

SUMMARY: The Office of Personnel
Management is issuing final regulations
to aid agencies and employees
responding to the “National Emergency
by Reason of Certain Terrorist Attacks”
on the World Trade Center and the
Pentagon. The regulations provide that
employees who forfeit excess annual
leave because of their work to support
the Nation during this national
emergency are deemed to have
scheduled their excess annual leave in
advance. Such employees are entitled to
restoration of their annual leave under
these regulations.

EFFECTIVE DATE: April 3, 2002.

FOR FURTHER INFORMATION CONTACT:
Sharon Herzberg, (202) 606-2858, FAX
(202) 606—4264, or e-mail:
payleave@opm.gov.

SUPPLEMENTARY INFORMATION: On
September 14, 2001, President Bush
declared a “National Emergency by
Reason of Certain Terrorist Attacks” on
the World Trade Center and the
Pentagon. On November 2, 2001, the
Office of Personnel Management (OPM)
published interim regulations (66 FR
5557) to provide relief to Federal
employees who otherwise would have
forfeited excess annual leave at the end
of the leave year because of their
involvement in efforts connected with
the national emergency. The interim
regulations became effective on
December 3, 2001. Many agencies are
involved in activities vital to our Nation

as a result of the unprecedented events
of September 11, 2001, the efforts
toward recovery and response, and the
continuing threat of further attacks on
the United States. As a result, many
Federal employees involved in these
activities were unable to schedule and
use excess annual leave and would have
forfeited that leave at the end of the
leave year. The interim regulations
simplified the restoration of these
employees’ forfeited annual leave and
imposed relaxed time limitations for
using restored annual leave.

The 60-day comment period ended on
January 2, 2002. We received no formal
comments from either agencies or
individuals. In informal comments,
agency representatives expressed their
satisfaction with the regulations. As a
result, we believe no changes are
necessary in the interim regulations.
Therefore, we are adopting as final the
interim rule providing that excess
annual leave forfeited by employees
who were unable to schedule and use
their leave due to their involvement in
national emergency efforts is deemed to
have been scheduled in advance and
therefore eligible for restoration.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they will affect only Federal
agencies and employees.

E.O. 12866, Regulatory Review

The Office of Management and Budget
has reviewed this rule in accordance
with Executive Order 12866.

List of Subjects in 5 CFR Part 630

Government employees.

Office of Personnel Management.
Kay Coles James,
Director.

Accordingly, under the authority of 5
U.S.C. 6304(d)(2), the Office of
Personnel Management adopts the
interim regulations amending subpart C
of 5 CFR part 630, published at 66 FR
55557 on November 2, 2001, as final.

[FR Doc. 02-5063 Filed 3—1-02; 8:45 am]
BILLING CODE 6325-01-P

FARM CREDIT ADMINISTRATION
12 CFR Parts 614 and 619

RIN 3052-AB93

Loan Policies and Operations;
Definitions; Loan Purchases and
Sales; Effective Date

AGENCY: Farm Credit Administration.

ACTION: Notice of effective date.

SUMMARY: The Farm Credit
Administration (FCA) published a final
rule under parts 614 and 619 on January
10, 2002 (67 FR 1281). This final rule
will enable Farm Credit System (FCS or
System) institutions to better use
existing statutory authority for loan
participations by eliminating
unnecessary regulatory restrictions that
may have impeded effective
participation relationships between
System institutions and non-System
lenders. We believe that these regulatory
changes will improve the risk
management capabilities of both System
and non-System lenders and thereby,
enhance the availability of reliable and
competitive credit for agriculture and
rural America. In accordance with 12
U.S.C. 2252, the effective date of the
final rule is 30 days from the date of
publication in the Federal Register
during which either or both Houses of
Congress are in session. Based on the
records of the sessions of Congress, the
effective date of the regulations is March
4, 2002.

EFFECTIVE DATE: The regulation
amending 12 CFR parts 614 and 619
published on January 10, 2002 (67 FR
1281) is effective March 4, 2002.

FOR FURTHER INFORMATION CONTACT:
Mark L. Johansen, Policy Analyst, Office
of Policy and Analysis, Farm Credit
Administration, McLean, VA 22102—
5090, (703) 883—4498; or James M.
Morris, Senior Counsel, Office of
General Counsel, Farm Credit
Administration, McLean, VA 22102—
5090, (703) 883—4020, TDD (703) 883—
4444,

(12 U.S.C. 2252(a)(9) and (10))

Dated: February 27, 2002.
Kelly Mikel Williams,
Secretary, Farm Credit Administration Board.
[FR Doc. 02-5093 Filed 3—1-02; 8:45 am]
BILLING CODE 6705-01-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—ANE-39-AD; Amendment
39-12668; AD 2002-04-11]

RIN 2120-AA64
Airworthiness Directives; General

Electric Company GE90 Series
Turbofan Engines

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain General Electric
Company (GE) GE90 series turbofan
engines, that currently requires
revisions to the Life Limits Section of
the manufacturer’s Instructions for
Continued Airworthiness (ICA) to
include required enhanced inspection of
selected critical life-limited parts at
each piece-part exposure. This action
modifies the airworthiness limitations
section of the manufacturer’s manual
and an air carrier’s approved continuous
airworthiness maintenance program to
incorporate additional inspection
requirements. This amendment is
prompted by additional focused
inspection procedures that have been
developed by the manufacturer. The
actions specified by this AD are
intended to prevent critical life-limited
rotating engine part failure, which could
result in an uncontained engine failure
and damage to the airplane.

DATES: Effective date April 8, 2002.

ADDRESSES: The information referenced
in this AD may be examined, by
appointment, at the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
12 New England Executive Park,
Burlington, MA.

FOR FURTHER INFORMATION CONTACT: Ian
Dargin, Aerospace Engineer, Engine
Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803—
5299; telephone (781) 238-7178, fax
(781) 238-7199.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding (AD) 2000-08-10,
Amendment 39-11696 (65 FR 21642,

April 24, 2000), that is applicable to
General Electric GE90 series turbofan
engines was published in the Federal
Register on October 10, 2001 (66 FR
51607). That action proposed to modifiy
the airworthiness limitations section of
the manufacturer’s manual and an air
carrier’s approved continuous
airworthiness maintenance program to
incorporate additional inspection
requirements.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed.

Regulatory Analysis

This final rule does not have
federalism implications, as defined in
Executive Order 13132, because it
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.
Accordingly, the FAA has not consulted
with state authorities prior to
publication of this final rule.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the

Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-11696 (65 FR
21642, April 24, 2000), and by adding
a new airworthiness directive,
Amendment 39-12668 to read as
follows:

AD 2002-04-11 General Electric Company:
Docket No. 98—ANE-39-AD. Supersedes
AD 2000-08-10, Amendment 39—11696.

Applicability

This airworthiness directive (AD) is
applicable to General Electric Company (GE)
GE90-76B/ —77B/ —85B/ —90B/ —94B series
turbofan engines. These engines are installed

on but not limited to Boeing 777 series
airplanes.

Note 1: This AD applies to each engine
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
engines that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance

Compliance with this AD is required as
indicated, unless already done.

To prevent critical life-limited rotating
engine part failure, which could result in an
uncontained engine failure and damage to
the airplane, do the following:

Inspections

(a) Within 30 days after the effective date
of this AD, revise the manufacturer’s Life
Limits Section of the Instructions for
Continued Airworthiness (ICA), and for air
carrier operations revise the approved
continuous airworthiness maintenance
program, by adding the following:
“MANDATORY INSPECTIONS

(1) Perform inspections of the following
parts at each piece-part opportunity in
accordance with the instructions provided in
the applicable manual provisions:

Part nomenclature Part no. (P/N)

Inspect per engine manual chapter

For GE90 Engines:
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Part nomenclature Part no. (P/N)

Inspect per engine manual chapter

HPCR Disk, Stage 1 ...... All

72-31-05-200-001-001 Fluorescent Penetrant Inspection (subtask 72—-31-05-230-051), and
72-31-05-200-001-001 Eddy Current Inspection of the Bore, and 72-31-05-200-001—
001 Eddy Current Inspection of the Dovetail Slots.

HPCR Spool, Stage 2-6 | All

72-31-06-200-001-001 Fluorescent Penetrant Inspection (subtask 72—-31-06-230-051), and
72-31-06-200-001-001 Eddy Current Inspection of the S2 Dovetail Slots.

HPCR, Disk, Stage 7 ..... All

07-230-052 or 72-31-07-230-053.

72-31-07-200-001-001 Fluorescent Penetrant Inspection (subtask 72—-31-07-230-051), and
72-31-07-200-001-001 Eddy Current Inspection (subtask 72-31-07-250-051 or 72—-31-

HPCR Spool, Stage 8- All
10.

72-31-08-200-001-001 Fluorescent Penetrant Inspection and 72-31-08-800-001 Eddy
Current Inspection of the stage 8-9 inertia weld.

HPCR Seal, Compressor | All
Discharge Pressure.

72-31-09-200-001-001 Fluorescent Penetrant Inspection (subtask 72—31-09-230-051), and
72-31-09-200-001-001 Eddy Current Inspection of the Boltholes.

HPCR Ring, Tube Sup- | All
porter.

72-31-10-200-001-001 Fluorescent Penetrant Inspection.

HPTR, Interstage Seal .. | All

72-53-03-200-001-001 Fluorescent Penetrant Inspection (subtask 72-53-03-230-053), and
72-53-03-200-001-001 Eddy Current Inspection of the Bore.

Fan Disk, Stage 1 .......... All

Inspection of Dovetail Slots.

72-21-03-200-001-001 Fluorescent Penetrant Inspection (subtask 72—21-03-230-051), and
72-21-03-200-001-001 Eddy Current of the bore, and 72—-21-03-200-001-001 Ultrasonic

HPTR Disk, Stage 1 ...... All 72-53-02-200-001-002 Fluorescent Penetrant Inspection (subtask 72-53-02-160-051), and
72-53-02-200-001-002 Eddy Current Inspection of the Bore.

HPTR Disk, Stage 2 ...... All s 72-53-04-200-001-004 Fluorescent Penetrant Inspection (subtask 72-53-04-230-052), and
72-53-04-200-001-004 Eddy Current Inspection of the Bore.

LPTR Cone Shaft .......... Al e, 72-56-07-200-001-001 Fluorescent Penetrant Inspection.

LPTR Fan Mid Shaft ...... All s 72-58-01-200-001-001 Magnetic Particle Inspection.

LPTR Disk, Stage 1 ....... All 72-56-02-200-001-001 Fluorescent Penetrant Inspection.

LPTR Disk, Stage 2 ....... All s 72-56-02-200-001-001 Fluorescent Penetrant Inspection.

LPTR Disk, Stage 3 ....... All s 72-56-02-200-001-001 Fluorescent Penetrant Inspection.

LPTR Disk, Stage 4 ....... All s 72-56-02-200-001-001 Fluorescent Penetrant Inspection.

LPTR Disk, Stage 5 ....... All s 72-56-02-200-001-001 Fluorescent Penetrant Inspection.

LPTR Disk, Stage 6 ....... All s 72-56-02-200-001-001 Fluorescent Penetrant Inspection.

Fan Shaft, Forward ........ All L, 72—22-01-200-001-001 Fluorescent Penetrant Inspection.

(2) For the purposes of these mandatory
inspections, piece-part opportunity means:

(i) The part is considered completely
disassembled when accomplished in
accordance with the disassembly instructions
in the manufacturer’s engine manual; and

(ii) The part has accumulated more than
100 cycles in service since the last piece-part
opportunity inspection, provided that the
part was not damaged or related to the cause
for its removal from the engine.”

(b) Except as provided in paragraph (c) of
this AD, and notwithstanding contrary
provisions in section 43.16 of the Federal
Aviation Regulations (14 CFR 43.16), these
mandatory inspections must be performed
only in accordance with the Life Limits
Section of the manufacturer’s ICA.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that

provides an acceptable level of safety may be
used if approved by the Engine Certification
Office (ECO). Operators must submit their
requests through an appropriate FAA
Principal Maintenance Inspector (PMI), who
may add comments and then send it to the
ECO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the ECO.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be done.

Continuous Airworthiness Maintenance
Program

(e) FAA-certificated air carriers that have
an approved continuous airworthiness
maintenance program in accordance with the
record keeping requirement of §121.369 (c)
of the Federal Aviation Regulations (14 CFR
121.369 (c)) of this chapter must maintain
records of the mandatory inspections that
result from revising the Life Limits Section
of the ICA and the air carrier’s continuous
airworthiness program. Alternatively,
certificated air carriers may establish an
approved system of record retention that
provides a method for preservation and
retrieval of the maintenance records that
include the inspections resulting from this
AD, and include the policy and procedures
for implementing this alternate method in the
air carrier’s maintenance manual required by
§121.369 (c) of the Federal Aviation
Regulations (14 CFR 121.369 (c)); however,
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the alternate system must be accepted by the
appropriate PMI and require the maintenance
records be maintained either indefinitely or
until the work is repeated. Records of the
piece-part inspections are not required under
§121.380 (a) (2) (vi) of the Federal Aviation
Regulations (14 CFR 121.380 (a) (2) (vi)). All
other Operators must maintain the records of
mandatory inspections required by the
applicable regulations governing their
operations.

Note 3: The requirements of this AD have
been met when the engine manual changes
are made and air carriers have modified their
continuous airworthiness maintenance plans
to reflect the requirements in the engine
manuals.

Effective Date

(f) This amendment becomes effective on
April 8, 2002.

Issued in Burlington, Massachusetts, on
February 21, 2002.
Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 02-5003 Filed 3-1-02; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 56, 58, 60, 101, 107, 179,
310, 312, 314, 510, 514, 606, 610, 640,
660, 680, 720, 814, 1020, and 1040

Change in the Removal of the Office of
Management and Budget (OMB)
Control Numbers; Technical
Amendment

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) is amending its
regulations to reflect a change in the
removal of OMB control numbers. This
action is editorial in nature and is
intended to improve the accuracy of the
agency’s regulations.

EFFECTIVE DATE: March 4, 2002.

FOR FURTHER INFORMATION CONTACT:
Peggy Schlosburg, Office of Information
Resources Management (HFA-250),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857,
301-827-1223.

SUPPLEMENTARY INFORMATION: FDA is
amending its regulations in 21 CFR
parts 56, 58, 60, 101, 107, 179, 310, 312,
314, 510, 514, 606, 610, 640, 660, 680,
720, 814, 1020, and 1040 to reflect a
change in the removal of the outdated
OMB control numbers. We no longer

need to publish OMB control numbers
in the CFR, because they are now
displayed in a separate Federal Register
notice announcing OMB approval for
the collection of information.

Publication of this document
constitutes final action on these changes
under the Administrative Procedure Act
(5 U.S.C. 553). Notice and public
procedure are unnecessary because FDA
is merely correcting nonsubstantive
€ITOTS.

List of Subjects
21 CFR Part 56

Human research subjects, Reporting
and recordkeeping requirements, Safety.

21 CFR Part 58

Laboratories, Reporting and
recordkeeping requirements.

21 CFR Part 60

Administrative practice and
procedure, Drugs, Food additives,
Inventions and patents, Medical
devices, Reporting and recordkeeping
requirements.

21 CFR Part 101

Food labeling, Nutrition, Reporting
and recordkeeping requirements.

21 CFR Part 107

Food labeling, Infants and children,
Nutrition, Reporting and recordkeeping
requirements, Signs and symbols.

21 CFR Part 179

Food additives, Food labeling, Food
packaging, Radiation protection,
Reporting and recordkeeping
requirements, Signs and symbols.

21 CFR Part 310

Administrative practice and
procedure, Drugs, Labeling, Medical
devices, Reporting and recordkeeping
requirements.

21 CFR Part 312

Drugs, Exports, Imports,
Investigations, Labeling, Medical
research, Reporting and recordkeeping
requirements, Safety.

21 CFR Part 314

Administrative practice and
procedure, Confidential business
information, Drugs, Reporting and
recordkeeping requirements.

21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

21 CFR Part 514

Administrative practice and
procedure, Animal drugs, Confidential
business information, Reporting and
recordkeeping requirements.

21 CFR Part 606

Blood, Labeling, Laboratories,
Reporting and recordkeeping
requirements.

21 CFR Part 610

Biologics, Labeling, Reporting and
recordkeeping requirements.

21 CFR Part 640

Blood, Labeling, Reporting and
recordkeeping requirements.

21 CFR Part 660

Biologics, Labeling, Reporting and
recordkeeping requirements.

21 CFR Part 680

Biologics, Blood, Reporting and
recordkeeping requirements.

21 CFR Part 720

Confidential business information,
Cosmetics.

21 CFR Part 814

Administrative practice and
procedure, Confidential business
information, Medical devices, Medical
research, Reporting and recordkeeping
requirements.

21 CFR Part 1020

Electronic products, Medical devices,
Radiation protection, Reporting and
recordkeeping requirements, Television,
X-rays.

21 CFR Part 1040

Electronic products, Labeling, Lasers,
Medical devices, Radiation protection,
Reporting and recordkeeping
requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR parts 56, 58,
60, 101, 107, 179, 310, 312, 314, 510,
514, 606, 610, 640, 660, 680, 720, 814,
1020, and 1040 are amended as follows:

PART 56—INSTITUTIONAL REVIEW
BOARDS

1. The authority citation for 21 CFR
part 56 continues to read as follows:

Authority: 21 U.S.C. 321, 343, 346, 346a,
348, 350a, 350b, 351, 352, 353, 355, 360,
360c—360f, 360h—360j, 371, 379e, 381; 42
U.S.C. 216, 241, 262, 263b—263n.
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§56.108 [Amended]

2.In §56.108 IRB functions and
operations, remove the parenthetical
phrase at the end of the section.

§56.115 [Amended]

3.In §56.115 IRB records, remove the
parenthetical phrase at the end of the
section.

PART 58—GOO0OD LABORATORY
PRACTICE FOR NONCLINICAL
LABORATORY STUDIES

4. The authority citation for 21 CFR
part 58 continues to read as follows:

Authority: 21 U.S.C. 342, 346, 346a, 348,
351, 352, 353, 355, 360, 360b—360f, 360h—
360j, 371, 379e, 381; 42 U.S.C. 216, 262,
263b—263n.

§58.35 [Amended]

5. In § 58.35 Quality assurance unit,
remove the parenthetical phrase at the
end of the section.

§58.63 [Amended]

6. In §58.63 Maintenance and
calibration of equipment, remove the
parenthetical phrase at the end of the
section.

§58.90 [Amended]

7.1In §58.90 Animal care, remove the
parenthetical phrase at the end of the
section.

§58.105 [Amended]

8.In §58.105 Test and control article
characterization, remove the
parenthetical phrase at the end of the
section.

§58.120 [Amended]

9. In §58.120 Protocol, remove the
parenthetical phrase at the end of the
section.

§58.130 [Amended]

10. In §58.130 Conduct of a
nonclinical laboratory study, remove the
parenthetical phrase at the end of the
section.

§58.190 [Amended]

11. In § 58.190 Storage and retrieval
of records and data, remove the
parenthetical phrase at the end of the
section.

PART 60—PATENT TERM
RESTORATION

12. The authority citation for 21 CFR
part 60 continues to read as follows:

Authority: 21 U.S.C. 348, 355, 360e, 360j,
371, 379e; 35 U.S.C. 156; 42 U.S.C. 262.

§60.24 [Amended]

13. In § 60.24 Revision of regulatory
review period determinations, remove

the parenthetical phrase at the end of
the section.
§60.30 [Amended]

14. In §60.30 Filing, format, and
content of petitions, remove the
parenthetical phrase at the end of the
section.

§60.40 [Amended]

15. In § 60.40 Request for hearing,
remove the parenthetical phrase at the
end of the section.

PART 101—FOOD LABELING

16. The authority citation for 21 CFR
part 101 continues to read as follows:

Authority: 15 U.S.C. 1453, 1454, 1455; 21

U.S.C. 321, 331, 342, 343, 348, 371; 42 U.S.C.

243, 264, 271.

§101.69 [Amended]

17.In § 101.69 Petitions for nutrient
content claims, remove the
parenthetical phrase at the end of the
section.

PART 107—INFANT FORMULA

18. The authority citation for 21 CFR
part 107 continues to read as follows:

Authority: 21 U.S.C. 321, 343, 350a, 371.

§107.10 [Amended]

19. In § 107.10 Nutrient information,
remove the parenthetical phrase at the
end of the section.

§107.20 [Amended]

20. In § 107.20 Directions for use,
remove the parenthetical phrase at the
end of the section.

§107.50 [Amended]

21.In §107.50 Terms and conditions,
remove the parenthetical phrase at the
end of the section.

§107.280 [Amended]

22.1In §107.280 Records retention,
remove the parenthetical phrase at the
end of the section.

PART 179—IRRADIATION IN THE
PRODUCTION, PROCESSING AND
HANDLING OF FOOD

23. The authority citation for 21 CFR
part 179 continues to read as follows:

Authority: 21 U.S.C. 321, 342, 343, 348,
373, 374.

§179.25 [Amended]

24.In §179.25 General provisions for
food irradiation, remove the
parenthetical phrase at the end of the
section.

PART 310—NEW DRUGS

25. The authority citation for 21 CFR
part 310 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 355, 360b—360f, 360j, 361(a), 371, 374,
375, 379e; 42 U.S.C. 216, 241, 242(a), 262,
263b—263n.

§310.305 [Amended]

26. In § 310.305 Records and reports
concerning adverse drug experiences on
marketed prescription drugs for human
use without approved new drug
applications, remove the parenthetical
phrase at the end of the section.

PART 312—INVESTIGATIONAL NEW
DRUG APPLICATION

27. The authority citation for 21 CFR
part 312 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 355, 371; 42 U.S.C. 262.

§312.7 [Amended]

28.In § 312.7 Promotion and charging
for investigational drugs, remove the
parenthetical phrase at the end of the
section.

§312.10 [Amended]

29.1In §312.10 Waivers, remove the
parenthetical phrase at the end of the
section.

§312.23 [Amended]

30. In §312.23 IND content and
format, remove the parenthetical phrase
at the end of the section.

§312.30 [Amended]

31. In § 312.30 Protocol amendments,
remove the parenthetical phrase at the
end of the section.

§312.31 [Amended]

32.In §312.31 Information
amendments, remove the parenthetical
phrase at the end of the section.

§312.32 [Amended]

33.1In §312.32 IND safety reports,
remove the parenthetical phrase at the
end of the section.

§312.33 [Amended]

34.1In §312.33 Annual reports,
remove the parenthetical phrase at the
end of the section.

§312.35 [Amended]

35. In § 312.35 Submissions for
treatment use, remove the parenthetical
phrase at the end of the section.

§312.36 [Amended]

36. In § 312.36 Emergency use of an
investigational new drug, remove the
parenthetical phrase at the end of the
section.
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§312.38 [Amended]

37.1In §312.38 Withdrawal of an IND,
remove the parenthetical phrase at the
end of the section.

§312.41 [Amended]

38.In §312.41 Comment and advice
on an IND, remove the parenthetical
phrase at the end of the section.

§312.44 [Amended]

39. In § 312.44 Termination, remove
the parenthetical phrase at the end of
the section.

§312.45 [Amended]

40. In § 312.45 Inactive status, remove
the parenthetical phrase at the end of
the section.

§312.47 [Amended]

41.In § 312.47 Meetings, remove the
parenthetical phrase at the end of the
section.

§312.53 [Amended]

42.In § 312.53 Selecting investigators
and monitors, remove the parenthetical
phrase at the end of the section.

§312.55 [Amended]

43. In § 312.55 Informing
investigators, remove the parenthetical
phrase at the end of the section.

§312.56 [Amended]

44.In §312.56 Review of ongoing
investigations, remove the parenthetical
phrase at the end of the section.

§312.57 [Amended]

45.In § 312.57 Recordkeeping and
record retention, remove the
parenthetical phrase at the end of the
section.

§312.59 [Amended]

46. In § 312.59 Disposition of unused
supply of investigational drug, remove
the parenthetical phrase at the end of
the section.

§312.62 [Amended]

47.1In §312.62 Investigator
recordkeeping and record retention,
remove the parenthetical phrase at the
end of the section.

§312.64 [Amended]

48. In § 312.64 Investigator reports,
remove the parenthetical phrase at the
end of the section.

§312.66 [Amended]

49. In § 312.66 Assurance of IRB
review, remove the parenthetical phrase
at the end of the section.

§312.70 [Amended]

50. In § 312.70 Disqualification of a
clinical investigator, remove the

parenthetical phrase at the end of the
section.

§312.110 [Amended]

51.In § 312.110 Import and export
requirements, remove the parenthetical
phrase at the end of the section.

§312.120 [Amended]

52.In § 312.120 Foreign clinical
studies not conducted under an IND,
remove the parenthetical phrase at the
end of the section.

§312.140 [Amended]

53. In § 312.140 Address for
correspondence, remove the
parenthetical phrase at the end of the
section.

§312.160 [Amended]

54.In § 312.160 Drugs for
investigational use in laboratory
research animals or in vitro tests,
remove the parenthetical phrase at the
end of the section.

PART 314—APPLICATIONS FOR FDA
APPROVAL TO MARKET A NEW DRUG

55. The authority citation for 21 CFR
part 314 continues to read as follows:
Authority: 21 U.S.C. 321, 331, 351, 352,

353, 355, 355a, 356, 356a, 356b, 356¢, 371,
374, 379e.

§314.50 [Amended]

56. In § 314.50 Content and format of
an application, remove the
parenthetical phrase at the end of the
section.

§314.70 [Amended]

57.In § 314.70 Supplements and
other changes to an approved
application, remove the parenthetical
phrase at the end of the section.

§314.71 [Amended]

58. In § 314.71 Procedures for
submission of a supplement to an
approved application, remove the
parenthetical phrase at the end of the
section.

§314.72 [Amended]

59. In § 314.72 Changes in ownership
of an application, remove the
parenthetical phrase at the end of the
section.

§314.80 [Amended]

60. In § 314.80 Postmarketing
reporting of adverse drug experiences,
remove the parenthetical phrase at the
end of the section.

§314.90 [Amended]

61. In § 314.90 Waivers, remove the
parenthetical phrase at the end of the
section

§314.126 [Amended]

62. In § 314.126 Adequate and well-
controlled studies, remove the
parenthetical phrase at the end of the
section.

§314.200 [Amended]

63. In § 314.200 Notice of opportunity
for hearing; notice of participation and
request for hearing; grant or denial of
hearing, remove the parenthetical
phrase at the end of the section.

§314.420 [Amended]

64. In § 314.420 Drug master files,
remove the parenthetical phrase at the
end of the section.

PART 510—NEW ANIMAL DRUGS

65. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.

§510.455 [Amended]

66. In § 510.455 New animal drug
requirements regarding free-choice
administration in feeds, remove the
parenthetical phrase at the end of the
section.

PART 514—NEW ANIMAL DRUG
APPLICATIONS

67. The authority citation for 21 CFR
part 514 continues to read as follows:

Authority: 21 U.S.C. 351, 352, 360b, 371,
379e, 381.

§514.1 [Amended]

68. In §514.1 Applications, remove
the parenthetical phrase at the end of
the section.

PART 606—CURRENT GOOD
MANUFACTURING PRACTICE FOR
BLOOD AND BLOOD COMPONENTS

69. The authority citation for 21 CFR
part 606 continues to read as follows:
Authority: 21 U.S.C. 321, 331, 351, 352,

355, 360, 360j, 371, 374; 42 U.S.C. 216, 262,
263a, 264.

§606.170 [Amended]

70. In § 606.170 Adverse reaction file,
remove the parenthetical phrase at the
end of the section.

PART 610—GENERAL BIOLOGICAL
PRODUCTS

71. The authority citation for 21 CFR
part 610 continues to read as follows:
Authority: 21 U.S.C. 321, 351, 352, 353,

355, 360, 371; 42 U.S.C. 216, 262, 263, 263a,
264.
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§610.2 [Amended]

72.In §610.2 Requests for samples
and protocols; official release, remove
the parenthetical phrase at the end of
the section

§610.12 [Amended]

73.1In §610.12 Sterility, remove the
parenthetical phrase at the end of the
section.

§610.13 [Amended]

74.In §610.13 Purity, remove the
parenthetical phrase at the end of the
section.

§610.18 [Amended]

75.In §610.18 Cultures, remove the
parenthetical phrase at the end of the
section.

PART 640—ADDITIONAL STANDARDS
FOR HUMAN BLOOD AND BLOOD
PRODUCTS

76. The authority citation for 21 CFR
part 640 continues to read as follows:

Authority: 21 U.S.C. 321, 351, 352, 353,
355, 360, 371; 42 U.S.C. 216, 262, 263, 263a,
264.

§640.2 [Amended]

77.In § 640.2 General requirements,
remove the parenthetical phrase at the
end of the section

§640.72 [Amended]

78.In § 640.72 Records, remove the
parenthetical phrase at the end of the
section.

PART 660—ADDITIONAL STANDARDS
FOR DIAGNOSTIC SUBSTANCES FOR
LABORATORY TESTS

79. The authority citation for 21 CFR
part 660 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 355, 360, 360c, 360d, 360h, 360i, 371,
372;42 U.S.C. 216, 262, 263, 263a, 264.

§660.21 [Amended]

80. In § 660.21 Processing, remove the
parenthetical phrase at the end of the
section.

§660.22 [Amended]

81. In §660.22 Potency requirements
with reference preparations, remove the
parenthetical phrase at the end of the
section.

§660.25 [Amended]

82. In § 660.25 Potency tests without
reference preparations, remove the
parenthetical phrase at the end of the
section.

§660.26 [Amended]

83. In §660.26 Specificity tests and
avidity tests, remove the parenthetical
phrase at the end of the section.

§660.28 [Amended]

84. In §660.28 Labeling, remove the
parenthetical phrase at the end of the
section.

§660.34 [Amended]

85. In §660.34 Processing, remove the
parenthetical phrase at the end of the
section.

§660.35 [Amended]

86. In § 660.35 Labeling, remove the
parenthetical phrase at the end of the
section.

§660.36 [Amended]

87.In §660.36 Samples and
protocols, remove the parenthetical
phrase at the end of the section.

§660.51 [Amended]

88. In §660.51 Processing, remove the
parenthetical phrase at the end of the
section.

§660.52 [Amended]

89. In § 660.52 Reference
preparations, remove the parenthetical
phrase at the end of the section.

8660.53 [Amended]

90. In § 660.53 Controls for serological
procedures, remove the parenthetical
phrase at the end of the section.

8660.54 [Amended]

91. In §660.54 Potency tests,
specificity tests, tests for heterospecific
antibodies, and additional tests for
nonspecific properties, remove the
parenthetical phrase at the end of the
section.

§660.55 [Amended]

92. In §660.55 Labeling, remove the
parenthetical phrase at the end of the
section.

PART 680—ADDITIONAL STANDARDS
FOR MISCELLANEOUS PRODUCTS

93. The authority citation for 21 CFR
part 680 continues to read as follows:
Authority: 21 U.S.C. 321, 351, 352, 353,

355, 360, 371; 42 U.S.C. 216, 262, 263, 263a,
264.

8680.1 [Amended]
94. In § 680.1 Allergenic products,

remove the parenthetical phrase at the
end of the section.

§680.2 [Amended]

95. In § 680.2 Manufacture of
allergenic products, remove the
parenthetical phrase in paragraph (f) of
this section.

§680.3 [Amended]

96. In §680.3 Tests, remove the
parenthetical phrase at the end of the
section.

PART 720—VOLUNTARY FILING OF
COSMETIC PRODUCT INGREDIENT
COMPOSITION STATEMENTS

97. The authority citation for 21 CFR
part 720 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 361, 362,
371, 374.

§720.6 [Amended]
98. In § 720.6 Amendments to

statement, remove the parenthetical
phrase at the end of the section.

PART 814—PREMARKET APPROVAL
OF MEDICAL DEVICES

99. The authority citation for 21 CFR
part 814 continues to read as follows:

Authority: 21 U.S.C. 351, 352, 353, 360,
360c—360j, 371, 372, 373, 374, 375, 379, 379e,
381.

§814.20 [Amended]

100. In § 814.20 Application, remove
the parenthetical phrase at the end of
the section.

§814.39 [Amended]

101. In § 814.39 PMA supplements,
remove the parenthetical phrase at the
end of the section.

§814.84 [Amended]

102. In § 814.84 Reports, remove the
parenthetical phrase at the end of the
section.

PART 1020—PERFORMANCE
STANDARDS FOR IONIZING
RADIATION EMITTING PRODUCTS

103. The authority citation for 21 CFR
part 1020 continues to read as follows:

Authority: 21 U.S.C. 351, 352, 360e—360j,
360gg—360ss, 371, 381.

§1020.33 [Amended]

104. In § 1020.33 Computed
tomography (CT) equipment, remove the
parenthetical phrase at the end of the
section.

PART 1040—PERFORMANCE
STANDARDS FOR LIGHT-EMITTING
PRODUCTS

105. The authority citation for 21 CFR
part 1040 continues to read as follows:

Authority: 21 U.S.C. 351, 352, 360, 360e—
360j, 371, 381; 42 U.S.C. 263b—263n.
§1040.20 [Amended]

106. In § 1040.20 Sunlamp products
and ultraviolet lamps intended for use
in sunlamp products, remove the
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parenthetical phrase at the end of the
section.

Dated: February 20, 2002.
Margaret M. Dotzel,
Associate Commissioner for Policy.
[FR Doc. 02—4962 Filed 3—1-02; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165
COTP Pittsburgh-02-001
RIN 2115-AA97

Security Zone; Ohio River Mile 119.0 to
119.8, Natrium, West Virginia

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary security zone
encompassing all water extending 200
feet from the shoreline of the left
descending bank on the Ohio River,
beginning from mile marker 119.0 and
ending at mile marker 119.8. This
security zone is necessary to protect the
PPG Plant in Natrium, West Virginia
from any and all subversive actions
from any groups or individuals whose
objective it is to cause disruption to the
daily operations of the PPG Plant. Entry
of vessels into this security zone is
prohibited unless authorized by the
Coast Guard Captain of the Port
Pittsburgh or his designated
representative.

DATES: This rule is effective from 8 a.m.
on February 8, 2002 through 8 a.m. on
June 15, 2002.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket, are part of docket [COTP
Pittsburgh-02—001] and are available for
inspection or copying at Marine Safety
Office Pittsburgh, Suite 1150 Kossman
Bldg., 100 Forbes Ave. Pittsburgh, PA
between 8 a.m. and 4 p.m., Monday
through Friday, except federal holidays.
FOR FURTHER INFORMATION CONTACT:
Chief Petty Officer, Brian Smith, Marine
Safety Office Pittsburgh at (412) 644—
5808.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM, and, under
5 U.S.C. 553(d)(3), good cause exists for

making this rule effective less than 30
days after publication in the Federal
Register. The catastrophic nature of, and
resulting devastation from, the
September 11, 2001 attacks on the
World Trade Center towers in New York
City and the Pentagon in Washington
D.C., makes this rulemaking necessary
for the protection of national security
interests. National security and
intelligence officials warn that future
terrorist attacks against United States
interests are likely. Any delay in making
this regulation effective would be
contrary to the public interest because
immediate action is necessary to protect
against the possible loss of life, injury,
or damage to property.

Background and Purpose

On September 11, 2001, both towers
of the World Trade Center and the
Pentagon were attacked by terrorists. In
response to these terrorist acts,
heightened awareness and security of
our ports and harbors is necessary. To
enhance that security the Captain of the
Port, Pittsburgh is establishing a
temporary security zone.

This security zone includes all water
extending 200 feet from the shoreline of
the left descending bank on the Ohio
River beginning from mile marker 119.0
and ending at mile marker 119.8. This
security zone is necessary to protect the
public, facilities, and surrounding area
from possible acts of terrorism at the
PPG Plant. All vessels and persons are
prohibited from entering the zone
without the permission of the Captain of
the Port Pittsburgh or his designated
representative.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Transportation
(DOT)(44 FR 11040, February 26, 1979).

The Coast Guard expects the
economic impact of this proposal to be
so minimal that a full Regulatory
Evaluation under paragraph 10 (e) of the
regulatory policies and procedures of
DOT is unnecessary. This rule will not
obstruct the regular flow of vessel traffic
and will allow vessel traffic to pass
safely around the security zone and
vessels may be permitted to enter the
security zone on a case-by-case basis.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This security zone will not have an
impact on a substantial number of small
entities because this rule will not
obstruct the regular flow of vessel traffic
and will allow vessel traffic to pass
safely around the security zone.

If you are a small business entity and
are significantly affected by this
regulation please contact Chief Petty
Officer Brian Smith, U.S. Coast Guard
Marine Safety Pittsburgh, Suite 1150
Kossman Bldg. 100 Forbes Ave.
Pittsburgh, PA at (412) 644-5808.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.
Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
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determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of

Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have considered the
environmental impact of this rule and
concluded that under figure 2-1,
paragraph 34(g), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation. A
““Categorical Exclusion Determination”
is available for inspection or copying
where indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04-1, 6.04-6, 160.5; 49
CFR 1.46.

2. A new temporary § 165.T08—-009 is
added to read as follows:

§165.T08-009 Security Zone; Ohio River
Miles 119.0 to 119.8, Natrium, West Virginia.
(a) Location. The following area is a
security zone: The waters of the Ohio

River, extending 200 feet from the
shoreline of the left descending bank
beginning from mile marker 119.0 and
ending at mile marker 119.8.

(b) Effective date. This section is
effective from 8 a.m. on February 8,
2002 through 8 a.m. on June 15, 2002.

(c) Authority. The authority for this
section is 33 U.S.C. 1226, 33 U.S.C.
1231, 33 CFR 1.05-1(g), and 49 CFR
1.46.

(d) Regulations. (1) Entry into this
security zone is prohibited unless
authorized by the Coast Guard Captain
of the Port Pittsburgh or his designated
representative.

(2) Persons or vessels requiring entry
into or passage through the zone must
request permission from the Captain of
the Port Pittsburgh, or his designated
representative. They may be contacted
via VHF Channel 16 or via telephone at
(412) 644-5808.

(3) All persons and vessels shall
comply with the instructions of the
Captain of the Port Pittsburgh and
designated on-scene U.S. Coast Guard
patrol personnel. On-scene U.S. Coast

Guard patrol personnel include

commissioned, warrant, and petty

officers of the U.S. Coast Guard.
Dated: February 8, 2002.

S.L. Hudson,

Commander, U.S. Coast Guard, Captain of
the Port Pittsburgh.

[FR Doc. 02-5090 Filed 3—1-02; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165

COTP Pittsburgh—-02-002

RIN 2115-AA97

Security Zone; Ohio River Mile 34.6 to
35.1, Shippingport, PA

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary security zone
encompassing all water extending 200
feet from the shoreline of the left
descending bank on the Ohio River,
beginning from mile marker 34.6 and
ending at mile marker 35.1. This
security zone is necessary to protect the
First Energy Nuclear Power Plant in
Shippingport, Pennsylvania from any
and all subversive actions from any
groups or individuals whose objective it
is to cause disruption to the daily
operations of the First Energy Nuclear
Power Plant. Entry of vessels into this
security zone is prohibited unless
authorized by the Coast Guard Captain
of the Port Pittsburgh or his designated
representative.

DATES: This rule is effective from 8 a.m.
on February 8, 2002 through 8 a.m. on
June 15, 2002.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket, are part of docket [COTP
Pittsburgh—02—-002] and are available for
inspection or copying at Marine Safety
Office Pittsburgh, Suite 1150 Kossman
Bldg., 100 Forbes Ave. Pittsburgh, PA
between 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Chief Petty Officer, Brian Smith, Marine
Safety Office Pittsburgh at (412) 644—
5808.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
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for not publishing an NPRM, and, under
5 U.S.C. 553(d)(3), good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The catastrophic nature of, and
resulting devastation from, the
September 11, 2001 attacks on the
World Trade Center towers in New York
City and the Pentagon in Washington
DC, makes this rulemaking necessary for
the protection of national security
interests. National security and
intelligence officials warn that future
terrorist attacks against United States
interests are likely. Any delay in making
this regulation effective would be
contrary to the public interest because
immediate action is necessary to protect
against the possible loss of life, injury,
or damage to property.

Background and Purpose

On September 11, 2001, both towers
of the World Trade Center and the
Pentagon were attacked by terrorists. In
response to these terrorist acts,
heightened awareness and security of
our ports and harbors is necessary. To
enhance that security the Captain of the
Port, Pittsburgh is establishing a
temporary security zone.

This security zone includes all water
extending 200 feet from the shoreline of
the left descending bank on the Ohio
River beginning from mile marker 34.6
and ending at mile marker 35.1. This
security zone is necessary to protect the
public, facilities, and surrounding area
from possible acts of terrorism at the
First Energy Nuclear Power Plant. All
vessels are prohibited from entering the
zone without the permission of the
Captain of the Port Pittsburgh.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979).

The Coast Guard expects the
economic impact of this proposal to be
so minimal that a full Regulatory
Evaluation under paragraph 10(e) of the
regulatory policies and procedures of
DOT is unnecessary. This rule will not
obstruct the regular flow of vessel traffic
and will allow vessel traffic to pass
safely around the security zone and
vessels may be permitted to enter the
security zone on a case-by-case basis.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This security zone will not have an
impact on a substantial number of small
entities because this rule will not
obstruct the regular flow of vessel traffic
and will allow vessel traffic to pass
safely around the security zone.

If you are a small business entity and
are significantly affected by this
regulation please contact Chief Petty
Officer Brian Smith, U.S. Coast Guard
Marine Safety Pittsburgh, Suite 1150
Kossman Bldg. 100 Forbes Ave.
Pittsburgh, PA at (412) 644-5808.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.
Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have

determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
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Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have considered the
environmental impact of this rule and
concluded that under figure 21,
paragraph 34(g), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation. A
“Categorical Exclusion Determination”
is available for inspection or copying
where indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04—1, 6.04-6, 160.5; 49
CFR 1.46.

2. A new temporary § 165.T08-010 is
added to read as follows:

§165.T08-010 Security Zone; Ohio River
Miles 34.6 to 35.1, Shippingport,
Pennsylvania.

(a) Location. The following area is a
security zone: The waters of the Ohio
River, extending 200 feet from the
shoreline of the left descending bank
beginning from mile marker 34.6 and
ending at mile marker 35.1.

(b) Effective date. This section is
effective from 8 a.m. on February 8,
2002 through 8 a.m. on June 15, 2002.

(c) Authority. The authority for this
section is 33 U.S.C. 1226, 33 U.S.C.
1231, 33 CFR 1.05-1(g), and 49 CFR
1.46.

(d) Regulations. (1) Entry into this
security zone is prohibited unless
authorized by the Coast Guard Captain
of the Port Pittsburgh or his designated
representative.

(2) Persons or vessels requiring entry
into or passage through the zone must
request permission from the Captain of
the Port Pittsburgh, or his designated
representative. They may be contacted
via VHF Channel 16 or via telephone at
(412) 644-5808.

(3) All persons and vessels shall
comply with the instructions of the
Captain of the Port Pittsburgh and
designated on-scene U.S. Coast Guard

patrol personnel. On-scene U.S. Coast

Guard patrol personnel include

commissioned, warrant, and petty

officers of the U.S. Coast Guard.
Dated: February 8, 2002.

S.L. Hudson,

Commander, U.S. Coast Guard, Captain of
the Port Pittsburgh.

[FR Doc. 02-5091 Filed 3—1-02; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[lowa 0127-1127a; FRL-7151-7]
Approval and Promulgation of
Implementation Plans; State of lowa

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving the State
Implementation Plan (SIP) revision
submitted by the state of lowa. This
revision approves numerous rules
adopted by the state in 1998, 1999, and
2001. This includes rules pertaining to
definitions, compliance, permits for
new or existing stationary sources,
voluntary operating permits, permits by
rule, and testing and sampling methods.
These revisions will strengthen the
SIP with respect to attainment and
maintenance of established air quality
standards, ensure consistency between
the state and Federally approved rules,
and ensure Federal enforceability of the
state’s air program rule revisions
according to section 110.
DATES: This direct final rule will be
effective May 3, 2002 unless EPA
receives adverse comments by April 3,
2002. If adverse comments are received,
EPA will publish a timely withdrawal of
the direct final rule in the Federal
Register informing the public that the
rule will not take effect.

ADDRESSES: Comments may be mailed to
Wayne Kaiser, Environmental
Protection Agency, Air Planning and
Development Branch, 901 North 5th
Street, Kansas City, Kansas 66101.
Copies of documents relative to this
action are available for public
inspection during normal business
hours at the above-listed Region 7
location. The interested persons
wanting to examine these documents
should make an appointment with the
office at least 24 hours in advance.

FOR FURTHER INFORMATION CONTACT:
Wayne Kaiser at (913) 551-7603.

SUPPLEMENTARY INFORMATION:

Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This section provides additional
information by addressing the following
questions:

What is a SIP?

What is the Federal approval process for a
SIP?

What does Federal approval of a state
regulation mean to me?

What is being addressed in this action?

Have the requirements for approval of a
SIP revision been met?

What action is EPA taking?

What Is a SIP?

Section 110 of the Clean Air Act
(CAA) requires states to develop air
pollution regulations and control
strategies to ensure that state air quality
meets the national ambient air quality
standards established by EPA. These
ambient standards are established under
section 109 of the CAA, and they
currently address six criteria pollutants.
These pollutants are: carbon monoxide,
nitrogen dioxide, ozone, lead,
particulate matter, and sulfur dioxide.

Each state must submit these
regulations and control strategies to us
for approval and incorporation into the
Federally-enforceable SIP.

Each Federally-approved SIP protects
air quality primarily by addressing air
pollution at its point of origin. These
SIPs can be extensive, containing state
regulations or other enforceable
documents and supporting information
such as emission inventories,
monitoring networks, and modeling
demonstrations.

What Is the Federal Approval Process
for a SIP?

In order for state regulations to be
incorporated into the Federally-
enforceable SIP, states must formally
adopt the regulations and control
strategies consistent with state and
Federal requirements. This process
generally includes a public notice,
public hearing, public comment period,
and a formal adoption by a state-
authorized rulemaking body.

Once a state rule, regulation, or
control strategy is adopted, the state
submits it to us for inclusion into the
SIP. We must provide public notice and
seek additional public comment
regarding the proposed Federal action
on the state submission. If adverse
comments are received, they must be
addressed prior to any final Federal
action by us.

All state regulations and supporting
information approved by EPA under
section 110 of the CAA are incorporated
into the Federally-approved SIP.
Records of such SIP actions are



9592

Federal Register/Vol.

67, No. 42/Monday, March 4, 2002/Rules and Regulations

maintained in the Code of Federal
Regulations (CFR) at Title 40, Part 52,
entitled “Approval and Promulgation of
Implementation Plans.” The actual state
regulations which are approved are not
reproduced in their entirety in the CFR
outright but are “incorporated by
reference,” which means that we have
approved a given state regulation with

a specific effective date.

What Does Federal Approval of a State
Regulation Mean to Me?

Enforcement of the state regulation
before and after it is incorporated into
the Federally-approved SIP is primarily
a state responsibility. However, after the
regulation is Federally approved, we are
authorized to take enforcement action
against violators. Citizens are also
offered legal recourse to address
violations as described in section 304 of
the CAA.

What Is Being Addressed in This
Action?

On August 21, 2000, February 7, 2001,
July 23, 2001, and December 27, 2001,
we received requests from the lowa
Department of Natural Resources (IDNR)
to amend the SIP. The state requested
that we approve amendments made to
portions of the following rules:

Rule 567-20, Scope of Title-Definitions-
Forms-Rule of Practice,

Rule 567-21, Compliance,

Rule 567-22, Controlling Pollution,

Rule 567-23, Emission Standards for
Contaminants, and

Rule 567-25, Measurement of
Emissions.

The rules were amended to
accomplish a number of changes. For
the most part, these amendments are
primarily minor changes in wording to
rules which are already in the approved
SIP. In some instances clarifications and
corrections were made. In other
instances the rule is updated to align it
with changes made in the Federal rule.
Finally, updates to a number of
references to Federal citations were
made. A complete listing of each rule
change is contained in the technical
support document which is a part of the
docket for this action and is available
from the EPA contact above.

A few of the rule revisions which may
be of interest, however, are mentioned
here. Subrule 22.1(1) and paragraph
22.1(1)c” were amended to allow a
true, minor source to begin construction
prior to obtaining a permit, subject to
certain conditions. Subrule 22.1(2)
added additional information which
incorporates a notification to IDNR
upon request for certain types of
emission units falling under a

construction permit exemption. This
recordkeeping process will ensure that
IDNR has access to information on
equipment for which certain
exemptions are being claimed.

Paragraph 22.1(2)“1” was amended to
clarify requirements for those facilities
wanting to get credit for emission
reductions made as a result of the
installation of control equipment.
Subrule 22.3(8) adds a provision which
requires that IDNR be notified when the
ownership of equipment covered by a
construction permit changes. This
provision will require facilities to keep
IDNR informed of who owns equipment
covered by a construction permit.
Paragraph 22.8(1)“e” was amended to
clarify the certification requirement for
obtaining a permit by rule for spray
booths. Paragraph 22.300(4)*b” was
amended to provide clarification to the
definition of de minimis emissions and
to the record keeping requirements for
stationary sources with de minimis
emissions.

Have the Requirements for Approval of
a SIP Revision Been Met?

The state submittals have met the
public notice requirements for SIP
submissions in accordance with 40 CFR
51.102. The submittals also satisfied the
completeness criteria of 40 CFR part 51,
appendix V. In addition, as explained
above and in more detail in the
technical support document which is
part of this document, the revision
meets the substantive SIP requirements
of the CAA, including section 110 and
implementing regulations.

What Action Is EPA Taking?

We are processing this action as a
final action because the revisions make
routine changes to the existing rules
which are noncontroversial. Therefore,
we do not anticipate any adverse
comments. Please note that if EPA
receives adverse comment on part of
this rule and if that part can be severed
from the remainder of the rule, EPA may
adopt as final those parts of the rule that
are not the subject of an adverse
comment.

Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
‘““Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal

requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
CAA. This rule also is not subject to
Executive Order 13045, “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the CAA. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et. seq.).
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The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by May 3, 2002. Filing a petition
for reconsideration by the Administrator

of this final rule does not affect the
finality of this rule for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides.

Dated: February 15, 2002.
William W. Rice,
Acting Regional Administrator, Region 7.

Chapter I, title 40 of the Code of
Federal Regulations is amended as
follows:

EPA-APPROVED IOWA REGULATIONS

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart Q—IOWA

2.In §52.820 the table in paragraph
(c) is amended:

a. Under Chapter 20 by revising the
entry for “567-20.2".

b. Under Chapter 21 by revising the
entry for “567-21.2".

c. Under Chapter 22 by revising the
entries for “567-22.1", “567-22.3",
“567—-22.4", “567—-22.5", “567-22.8",
“567-22.201"", “567-22.203"", and “567—
22.300".

d. Under Chapter 23 by revising the
entries for “567-23.3"” and “567-23.4".
e. Under Chapter 25 by revising the

entry for “567—-25.1".

§52.820 Identification of plan.
* * * * *
(C) * % %

lowa cita- . State effec- EPA approval
tion Ll tive date date Comments
lowa Department of Natural Resources, Environmental Protection Commission [567]
Chapter 20—Scope of Title-Definitions-Forms-Rule of Practice
* * * * * * *
567-20.2 .. Definitions .......ccccceeiiiiiiiiiiienieeiee e 7/21/99 March 4, 2002 The definitions for anaerobic lagoon, odor,
and FR cite. odorous substance, and odorous substance
source, are not SIP approved.
* * * * * * *
Chapter 21—Compliance
* * * * * * *
567—21.2 .. ValANCES ....cccvvvviieeeieiiirieeeeeeecitieee e eeiirreee e 7/21/99 March 4, 2002
and FR cite.
* * * * * * *
Chapter 22—Controlling Pollution
567-22.1 .. Permits Required for New or Existing Sta- 3/14/01 March 4, 2002 Subrules 22.1(2), 22.1(2) “g,” 22.1(2) “i" have
tionary Sources. and FR cite. a state effective date of 5/23/01/
* * * * * * *
567-22.3 .. ISsUINg Permits .........ccccovvcieniiiiiiiiiccie e 3/14/01 March 4, 2002 Subrule 22.3(6) is not SIP approved.
and FR cite.
567-22.4 .. Special Requirements for Major Stationary 3/14/01 March 4, 2002

Sources Located in areas Designated Attain-

ment or Unclassified (PSD).

and FR cite.
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lowa cita- ] State effec- EPA approval
tion Title tive date date Comments
567-22.5 .. Special Requirements for Nonattainment Areas 7/21/99 March 4, 2002
and FR cite.
567-22.8 .. Permitby RUle .....ccoviiiiiiiiei e 7/21/99 March 4, 2002
and FR cite.
* * * * * * *
567— Eligibility for Voluntary Operating Permits ......... 7/21/99 March 4, 2002
22.201. and FR cite.
567— Voluntary Operating Permit Applicatioins .......... 10/14/98 March 4, 2002
22.203. and FR cite.
567— Operating Permit by Rule for Small Sources .... 7/21/99 March 4, 2002 Subrule 22.300(7)"c” has a state effective date
22.300. and FR cite. of 10/14/98.
Chapter 23—Emission Standards for Contaminants
* * * * * * *
567-23.3 .. Specific Contaminants ..........ccccceevveeviiresrinnennns 7/21/99 March 4, 2002 Subrule 23.3(2) has a state effective date of 5/
and FR cite. 13/98. Subrule 23.3(3)“d” is not SIP ap-
proved.
567-23.4 .. SPECIfiC PrOCESSES ....covuvvrivieiiieeiieeiieeiee e 7/21/99 March 4, 2002 Subrule 23.4(10) is not SIP approved.
and FR cite.
Chapter 25—Measurement of Emissions
567-25.1 .. Testing and Sampling of New and Existing 3/14/01 March 4, 2002
Equipment.. and FR cite.
* * * * *

[FR Doc. 02—4936 Filed 3—1-02; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70

[IA 0126-1126a; FRL-7151-9]
Approval and Promulgation of

Operating Permits Program; State of
lowa

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving revisions to
the Iowa Operating Permits Program for
air pollution control. This revision

approves numerous rule revisions
adopted by the state since the initial
approval of its program in 1995. Rule
revisions approved in this action
include rules pertaining to issuing
permits, Title V operating permits,
voluntary operating permits, and
operating permits by rule for small
sources.

These revisions will ensure
consistency between the state and
Federally-approved rules, and ensure
Federal enforceability of the state’s air
program rule revisions.

DATES: This rule is effective May 3,
2002, without further notice, unless
EPA receives adverse comment by April
3, 2002. If we receive such comment, we
will publish a timely withdrawal in the
Federal Register to notify the public
that this rule will not take effect.

ADDRESSES: Written comments should
be mailed to Wayne Kaiser,
Environmental Protection Agency, Air
Planning and Development Branch, 901
North 5th Street, Kansas City, Kansas
66101.

Copies of the state submittals are
available for public inspection during
normal business hours at the above-
listed Region 7 location. Interested
persons wanting to examine these
documents should make an
appointment with the office at least 24
hours in advance.

FOR FURTHER INFORMATION CONTACT:
Wayne Kaiser at (913) 551-7603.

SUPPLEMENTARY INFORMATION:

This section provides additional
information by addressing the following
questions:
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What is the part 70 operating permits
program?

What is the Federal approval process for an
operating permits program?

What does Federal approval of a state
operating permits program mean to me?

What is being addressed in this document?

Have the requirements for approval of a
revision to the operating permits program
been met?

What action is EPA taking?

What Is the Part 70 Operating Permits
Program?

The Clean Air Act Amendments
(CAA) of 1990 require all states to
develop an operating permits program
that meets certain Federal criteria listed
in 40 Code of Federal Regulations (CFR)
part 70. In implementing this program,
the states are to require certain sources
of air pollution to obtain permits that
contain all applicable requirements
under the CAA. One purpose of the part
70 operating permits program is to
improve enforcement by issuing each
source a single permit that consolidates
all of the applicable CAA requirements
into a Federally-enforceable document.
By consolidating all of the applicable
requirements for a facility into one
document, the source, the public, and
the permitting authorities can more
easily determine what CAA
requirements apply and how
compliance with those requirements is
determined.

Sources required to obtain an
operating permit under this program
include “major” sources of air pollution
and certain other sources specified in
the CAA or in our implementing
regulations. For example, all sources
regulated under the acid rain program,
regardless of size, must obtain permits.
Examples of major sources include
those that emit 100 tons per year or
more of volatile organic compounds,
carbon monoxide, lead, sulfur dioxide,
nitrogen dioxide, or PM19; those that
emit 10 tons per year of any single
hazardous air pollutant (HAP)
(specifically listed under the CAA); or
those that emit 25 tons per year or more
of a combination of HAPs.

What Is the Federal Approval Process
for an Operating Permits Program?

In order for state regulations to be
incorporated into the Federally-
enforceable Title V operating permits
program, states must formally adopt
regulations consistent with state and
Federal requirements. This process
generally includes a public notice,
public hearing, public comment period,
and a formal adoption by a state-
authorized rulemaking body.

Once a state rule, regulation, or
control strategy is adopted, the state

submits it to us for inclusion into the
approved operating permits program.
We must provide public notice and seek
additional public comment regarding
the proposed Federal action on the state
submission. If adverse comments are
received, they must be addressed prior
to any final Federal action by us.

All state regulations and supporting
information approved by EPA under
section 502 of the CAA are incorporated
into the Federally-approved operating
permits program. Records of such
actions are maintained in the CFR at
Title 40, part 70, appendix A, entitled
“Approval Status of State and Local
Operating Permits Programs.”

What Does Federal Approval of a State
Operating Permits Program Mean to
Me?

Enforcement of the state regulation
before and after it is incorporated into
the Federally-approved operating
permits program is primarily a state
responsibility. However, after the
regulation is Federally approved, we are
authorized to take enforcement action
against violators. Citizens are also
offered legal recourse to address
violations as described in section 304 of
the CAA.

What Is Being Addressed in This
Document?

We have requested that each
permitting authority periodically submit
any revised part 70 rules to us for
approval as a revision to their approved
part 70 program. The purpose for this is
to ensure that the state program and
Federally-approved program are
consistent, current and Federally
enforceable.

Consequently, the state of lowa has
requested that we approve a number of
revisions to its part 70 rules. In letters
dated August 7, 2000, January 29, 2001,
and July 18, 2001, the state requested
that we approve various revisions to
rules 567—-22.100 through 567-22.1186,
567-22.201, 567-22.203, and 567—
22.300.

The rules were amended to
accomplish a number of changes. Some
amendments were primarily minor
changes in wording to rules which were
already in the approved program. In
some instances clarifications and
corrections were made. In other
instances the rules were updated to
align them with changes made in the
Federal rules. Finally, updates to a
number of references to Federal
citations were made. A complete listing
of each rule change is contained in the
technical support document which is a
part of the docket for this action and
which is available from the EPA contact

above. A few of the rule revisions which
may be of interest, however, are
discussed here.

Rule 22.100, definition of “major
source,” paragraph “2”’: Language added
so that fugitive emissions of HAPs are
considered in determining whether a
stationary source is a major source.

Rule 22.103(2): Language added ozone
to the list of insignificant activities that
must be included in the Title V
operating permit application, and
provides clarification by striking
reference to the Title V fee, which is not
being required for insignificant
activities.

Rule 22.106(1): Deleted prior language
and added clarifying language as to
when the fee is to be paid, what the fee
is based on, and the schedule for
establishing the fee and the process for
establishing the fee.

Rule 22.106(6): Adds a new subrule
which exempts sources from the
requirement to pay the Title V permit
fee until such time as the sources are
required to apply for the Title V

ermits.

Rule 22.106(7): Rule was amended by
adopting a new subrule 22.106(7) which
added language to clarify that no Title
V fee will be calculated for insignificant
activities.

Rule 22.300(3)(b) and (c): Rule was
amended by removing the eligibility
deadline of December 9, 1999, for
operating permit by rule for small
sources for those sources subject to
sections 111 and 112 of the CAA.
Previously, these sources had five years
from December 9, 1999, to obtain the
operating permit by rule.

Rule 22.300(4)(b): Added clarification
to the definition of de minimis
emissions and to the recordkeeping
requirements for stationary sources with
de minimis emissions.

Rule 22.300(7): Rule was amended to
provide clarification to the
recordkeeping requirement for non-de
minimis sources.

Have the Requirements for Approval of
a Revision to the Operating Permits
Program Been Met?

Our review of the material submitted
indicates that the state has amended
rules for the Title V program in
accordance with the requirements of
section 502 of the CAA and the Federal
rule, 40 CFR part 70, and met the
requirement for a program revision as
established in 40 CFR 70.4(i).

What Action Is EPA Taking?

We are approving revisions to the
Iowa part 70 operating permits program.
We are processing this action as a final
action because the revisions make
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routine changes to the existing rules
which are noncontroversial. Therefore,
we do not anticipate any adverse
comments. Please note that if EPA
receives adverse comment on part of
this rule and if that part can be severed
from the remainder of the rule, EPA may
adopt as final those parts of the rule that
are not the subject of an adverse
comment.

Administrative Requirements

Under Executive Order 12866,
“Regulatory Planning and Review” (58
FR 51735, October 4, 1993), this final
approval is not a “significant regulatory
action” and therefore is not subject to
review by the Office of Management and
Budget. Under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.) the
Administrator certifies that this final
approval will not have a significant
economic impact on a substantial
number of small entities because it
merely approves state law as meeting
Federal requirements and imposes no
additional requirements beyond those
imposed by state law. This rule does not
contain any unfunded mandates and
does not significantly or uniquely affect
small governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4) because it approves
pre-existing requirements under state
law and does not impose any additional
enforceable duties beyond that required
by state law. This rule also does not
have tribal implications because it will
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified by Executive Order 13175,
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000). This rule
also does not have Federalism
implications because it will not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, “Federalism”
(64 FR 43255, August 10, 1999). This
rule merely approves existing
requirements under state law, and does
not alter the relationship or the
distribution of power and
responsibilities between the state and
the Federal government established in
the CAA. This final approval also is not
subject to Executive Order 13045,
“Protection of Children from
Environmental Health Risks and Safety

Risks” (62 FR 19885, April 23, 1997) or
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001), because it is not a significant
regulatory action under Executive Order
12866. This action will not impose any
collection of information subject to the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq., other than
those previously approved and assigned
OMB control number 2060-0243. For
additional information concerning these
requirements, see 40 CFR part 70. An
agency may not conduct or sponsor, and
a person is not required to respond to,

a collection of information unless it
displays a currently valid OMB control
number.

In reviewing state operating permits
programs submitted pursuant to Title V
of the CAA, EPA will approve state
programs provided that they meet the
requirements of the CAA and EPA’s
regulations codified at 40 CFR part 70.
In this context, in the absence of a prior
existing requirement for the state to use
voluntary consensus standards (VCS),
EPA has no authority to disapprove a
state operating permits program for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews an operating
permit program, to use VCS in place of
a state program that otherwise satisfies
the provisions of the CAA. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. The
Congressional Review Act, 5 U.S.C. 801
et seq., as added by the Small Business
Regulatory Enforcement Fairness Act of
1996, generally provides that before a
rule may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2). This rule
will be effective on November 30, 2001.

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by May 3, 2002. Filing a petition
for reconsideration by the Administrator
of this final rule does not affect the

finality of this rule for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)
List of Subjects in 40 CFR Part 70
Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Operating permits, Reporting
and recordkeeping requirements.
Dated: February 15, 2002.
William W. Rice,
Acting Regional Administrator, Region 7.
Chapter I, title 40 of the Code of

Federal Regulations is amended as
follows:

PART 70—[AMENDED]

1. The authority citation for Part 70
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

2. Appendix A to Part 70 is amended
by adding under “Iowa” paragraph (c) to
read as follows:

Appendix A to Part 70—Approval
Status of State and Local Operating
Permits Programs

* * * * *
Iowa
* * * * *

(c) The Iowa Department of Natural
Resources submitted for program approval
rules 567—22.100 through 567-22.116 and
567-22.300 on August 7, 2000, rules 567—
22.201, 567-22.203, and 567—-22.300 (except
22.300(7)(*“c”)) on January 29, 2001, and
567—22.100 and 567-22.106 on July 18, 2001.
These revisions to the Iowa program are
approved effective May 3, 2002.

* * * * *

[FR Doc. 02—4938 Filed 3—1-02; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 22
[FCC 01-387]
Cellular Service and Other Commercial

Mobile Radio Services in the Gulf of
Mexico

AGENCY: Federal Communications
Commission
ACTION: Final rule.

SUMMARY: In this Report and Order, the
Commission resolves certain issues
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raised in the Second Further Notice of
Proposed Rule Making (Second Further
NPRM) in WT Docket No. 97-112 and
CC Docket No. 90-6, and adopts a
bifurcated approach to cellular licensing
in the Gulf of Mexico Service Area
(“GMSA”’) based on the differences
between the deployment of cellular
service in the Eastern Gulf and the
Western Gulf. In the Eastern Gulf, the
Commission establishes a Coastal Zone
in which its cellular unserved area
licensing rules will apply. Cellular
service in the Western Gulf will
continue to be governed by current
rules, with certain modifications to
facilitate negotiated solutions to ongoing
coverage conflicts between Gulf-based
and land-based carriers. The
Commission establishes the Gulf of
Mexico Exclusive Zone in which the
Gulf carriers will be exclusively
licensed to operate. Further, the
Commission concludes that the issue of
establishing new Gulf licensing areas for
non-cellular services should be
addressed on a service-by-service basis.
The Commission also clarifies the rights
of land-based licensees in those services
in which it has not provided for
licensing of carriers in the Gulf. The
Commission concludes that these
actions will spur the development of
reliable service where needed, minimize
disturbance to current operations and
contractual arrangements, and help to
resolve coverage conflicts.

DATES: Effective May 3, 2002.

FOR FURTHER INFORMATION CONTACT:
Roger Noel, Michael Ferrante, or Linda
Chang at (202) 418-0620.
SUPPLEMENTARY INFORMATION: This
Report and Order, adopted December
21, 2001, and released January 15, 2002,
will be available for public inspection
during regular business hours at the
FCC Reference Information Center,
Room CY-A257, at the Federal
Communications Commission, 445 12th
St., SW., Washington, DC 20554. The
complete text is available through the
Commission’s duplicating contractor:
Qualex International, Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC, 20554, telephone 202—
863—2893, facsimile 202—-863-2898, or
via e-mail at qualexint@aol.com.

Synopsis of Report and Order

L. Background

1. Initial Licensing of Cellular Service
in the Gulf of Mexico. The Commission
first authorized the provision of cellular
service in the Gulf of Mexico in 1983
and licensed two carriers to serve the
region in 1985. The original rules
allowed the Gulf carriers to operate
throughout the GMSA, which extends to

the shoreline and, therefore, includes
coastal water areas. However, the Gulf
carriers were limited to placing their
transmitter sites on offshore platforms
(predominantly oil and gas drilling
platforms) and were prohibited from
using land-based transmitters to serve
the GMSA. In addition, in order to
prevent interference to adjacent land-
based cellular systems, the Gulf carriers
were required to limit transmitter power
from offshore sites to the extent
necessary to avoid extending their
service area contours over land.

2. The presence of the Gulf licensees
placed similar limitations on land-based
cellular operations in adjacent coastal
areas. Land-based carriers were
prohibited by the Commission’s rules
from extending their service area
contours into the GMSA, i.e., beyond
the mean high-tide line that defined the
service area border, except for de
minimis extensions. As a result, land-
based carriers seeking to cover shore
areas, e.g., to provide comprehensive
service along coastal roads and in
coastal communities, were unable to site
transmitters close to the shoreline
without incurring substantial
engineering costs to avoid their signals
being transmitted over water.

3. From the outset, these rules have
caused conflict between the Gulf
carriers and adjacent land carriers
regarding the provision of service in the
Gulf coastal region. Because offshore
drilling has not occurred in the Eastern
Gulf, these conflicts have occurred
almost exclusively in the Western Gulf,
particularly in areas where offshore and
onshore sites were in close proximity. In
some instances, the requirement to
avoid encroachment into adjacent
service areas has led to gaps in coverage,
both on land and over water, because
neither Gulf-based nor land-based
carriers could extend coverage into
these areas without capture of each
other’s subscriber traffic. In other
instances, disputes have arisen over
whether particular Gulf or land carriers
were improperly extending coverage
and capturing subscribers in the
adjacent land or Gulf service area.

4. Unserved Area Rules. In 1993, the
Commission adopted the Unserved Area
Second Report and Order, 57 FR 13646
(April 17, 1992), which established
unserved area licensing rules for land-
based cellular service. Under these
rules, the Cellular Geographic Service
Area (“CGSA”) of each cellular system
was redefined as the composite contour
created by the actual service areas of all
cells in the system. See 47 CFR 22.911.
The CGSA is the area in which carriers
are entitled to protection from
interference and from capture of

subscriber traffic by adjacent carriers. In
addition, areas not within any carrier’s
CGSA were subject to reclamation by
the Commission and licensing as
unserved areas. In the Unserved Area
Third Report and Order, 57 FR 53446
(November 10, 1992), the Commission
extended these rules to cellular service
in the Gulf. See Amendment of Part 22
of the Commission’s Rules to Provide
for Filing and Processing of
Applications for Unserved Areas in the
Cellular Service and to Modify Other
Cellular Rules, CC Docket 906, Third
Report and Order and Memorandum
Opinion and Order on Reconsideration,
57 FR 53446 (November 10, 1992). As a
result, the Gulf carriers’ service areas no
longer comprised the entire GMSA, but
were now limited to areas in the Gulf
that received actual coverage from an
offshore platform-based cell site. This
caused portions of the Gulf that were
outside the coverage area of any offshore
cell site to be redefined as ‘“unserved”
areas, which could not be served by the
Gulf carriers without further application
and licensing.

5. PetroCom Remand. In the
PetroCom decision, the D.C. Circuit
reversed and remanded certain aspects
of the unserved area rules as they
applied to the Gulf. See Petroleum
Communications, Inc. v. FCC, 22 F.3d
1164 (D.C. Cir. 1994) (PetroCom). The
Court found that the Commission had
failed adequately to consider the
distinctive nature of Gulf-based service,
which relied on movable drilling
platforms for placement of cell sites, in
comparison to land-based service,
which used stationary sites. The Court
stated that, while it did not foreclose the
possibility of a convincing rationale for
applying a uniform standard to both
Gulf and land-based licensees, the
Commission had failed adequately to
justify the decision in the Unserved
Area proceeding to treat Gulf licensees
in the same manner as land-based
cellular licensees in light of their
reliance on transitory sites. The Court
remanded the issue and instructed the
Commission to vacate the rule that
defined the Gulf carriers’ CGSAs based
on their areas of actual service. The
effect of the remand was the restoration
of the service area of the Gulf carriers as
the entire GMSA, regardless of the
location of their platform-based cell
sites.

6. Second Further NPRM Proposal.
Following the PetroCom decision, the
Commission issued the Second Further
NPRM, in which it initiated a
comprehensive reexamination of the
cellular service rules for the Gulf. See
Cellular Service and Other Commercial
Mobile Radio Services in the Gulf of
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Mexico, Amendment of Part 22 of the
Commission’s Rules to Provide for
Filing and Processing of Applications
for Unserved Areas in the Gellular
Service and to Modify Other Cellular
Rules, WT Docket No. 97-112 and CC
Docket No. 90-6, Second Further
NPRM, 65 FR 24168 (April 25, 2000).
Specifically, the Commission proposed
dividing the GMSA into a Coastal Zone
and an Exclusive Zone. Under this
proposal, the Coastal Zone would
consist of the portion of the GMSA
extending from the coastline of the Gulf
of Mexico to the twelve-mile offshore
limit, while the Exclusive Zone would
extend from the twelve-mile limit to the
southern boundary of the GMSA. In the
Exclusive Zone, the two existing Gulf
carriers would be able to move their
offshore transmitters freely and to
expand or modify their systems without
being required to file additional
applications, obtain prior Commission
approval, or face competing
applications for the right to serve the
territory. In the Coastal Zone, the
Commission proposed to apply its Phase
II unserved area licensing rules. Thus,
within the Coastal Zone, any qualified
applicant (including both Gulf- and
land-based carriers) would be permitted
to apply to serve unserved areas, and all
mutually exclusive applications would
be subject to competitive bidding
procedures.

7. Comments and Carriers’ Proposals.
While commenting land carriers
generally support the Commission’s
proposal to bifurcate the GMSA into a
Coastal Zone and Exclusive Zone, most
oppose its proposal to use cellular
unserved area licensing rules to award
licenses in the Coastal Zone. Instead,
many of the land-based carriers support
a proposal by ALLTEL to treat the
Coastal Zone as a “buffer zone”
extending twelve miles out to sea from
the Gulf coastline. Within this buffer
zone, ALLTEL proposes that Gulf and
land carriers could freely extend their
SABs and overlap contours, subject to
mandatory frequency coordination, but
without protection from subscriber
capture. In the GMSA outside the buffer
zone, Gulf carriers would be fully
protected from interference.

8. A second alternative proposal has
been advanced by PetroCom, the A-side
Gulf licensee, and US Cellular, an
adjacent land-based licensee in certain
markets. PetroCom and US Cellular
propose a bifurcated approach in the
Eastern and Western Gulf. In the Eastern
Gulf, they would redraw the GMSA
boundary ten miles seaward from the
shoreline, thus allowing land-based
carriers in Florida to expand their
coverage over water to that extent. In the

Western Gulf, this proposal would
retain the existing GMSA boundary
along the coastline, and for a period of
five years would prohibit either side
from expanding over that boundary
without the other carrier’s consent. A
carrier, however, would be allowed to
use a higher effective radiated power
than that resulting from the
Commission’s SAB formula, based on
measurement data demonstrating equal
signal strengths at the coastline. The
resulting SAB extensions, however,
would not be included as part of the
other carrier’s CGSA. After five years,
their proposal would allow a land
carrier to serve portions of the Gulf from
land without consent from the Gulf
carrier, so long as the latter was not
serving that area, but the Gulf carrier
would have the right to “reclaim” the
area if a new or relocated drilling
platform enabled it to provide service.
PetroCom and US Cellular also propose
that pending, non-mutually exclusive
Phase II applications to serve coastal
waters be granted.

9. Coastel, the B-side Gulf carrier,
argues that the current rules are
sufficient to meet the Commission’s
objectives, and therefore proposes that
the Commission terminate this
rulemaking without adopting new rules.
According to Coastel, the Gulf carriers
have substantially expanded their
coverage of the Gulf in recent years,
eliminating gaps in coverage and
providing more reliable service to
coastal waters in the Gulf. Coastel
contends that this change in
circumstances obviates the need for
further rulemaking, and further argues
that the Commission’s proposals in the
Second Further NPRM would not
reduce conflict because many issues
would still remain to be resolved
between carriers.

II. Discussion

10. The Commission finds that the
record in this proceeding demonstrates
that different approaches toward the
Eastern and Western Gulf are warranted.
The development of cellular service has
followed different paths in these two
areas, which justifies treating them
differently so as to spur the
development of reliable service where
needed, minimize the disturbance to
current operations and contractual
arrangements, and address the issues
raised in the PetroCom remand.

A. Establishment of the Eastern Gulf
Coastal Zone

11. As noted above, the circumstances
with respect to the Gulf carriers’ current
service to and ability to serve the coastal
areas vary greatly between the Eastern

and Western Gulf. Unlike the Western
Gulf, where the Gulf carriers have
substantial offshore operations, the
Eastern Gulf has no offshore oil or gas
drilling platforms, and consequently,
the Gulf carriers have no offshore base
stations from which to provide service
in the coastal waters off Florida. The
record also indicates no likelihood of
such platforms being constructed in the
Eastern Gulf any time in the near future.
The Commission agrees with PetroCom
and US Cellular that, in light of these
circumstances, there is a basis to
differentiate between its approach to the
Eastern Gulf and the Western Gulf.
12.The Commission concludes that, in
the Eastern Gulf, the best way to ensure
that seamless cellular service is
provided ““ both on land and in coastal
waters—is to adopt its proposal to create
a Coastal Zone along the eastern portion
of the GMSA. The current positioning of
the eastern GMSA boundary directly
along the Florida coastline does not
accomplish this because it requires land
carriers to engineer their systems to
limit signal strength along the coast so
as to avoid extending their coverage
over water. Moreover, §22.911(d)(2)(@)
requires a land-based carrier in Florida
to obtain the consent of the Gulf carrier
to extend coverage over water, even
though the Gulf carriers have no cellular
facilities to serve Florida coastal waters.

13. Establishing a Coastal Zone in the
Eastern Gulf will improve cellular
service to coastal areas by providing an
opportunity for land-based carriers to
extend their service area contours into
territorial coastal waters, which will in
turn enable them to add cell sites close
to shore and to increase signal strength,
thereby improving the reliability of
service, from existing sites. This will not
only lead to improved coverage of
coastal communities, beach resorts, and
coastal roads, but will also facilitate
service to coastal boat traffic operating
close to shore that can be served from
land-based transmitters.

14. The remainder of the Eastern Gulf
that is not included in the Coastal Zone,
along with the entire Western Gulf, will
be designated as the Gulf of Mexico
Exclusive Zone. In this area, as
proposed in the Second Further NPRM,
the Gulf carriers will have the
unrestricted and exclusive right to
operate cellular facilities. The Gulf
carriers will also have the flexibility to
add, remove, modify, or relocate sites in
the Exclusive Zone without notice to or
approval by the Commission.

15. In the Second Further NPRM, the
Commission proposed that the Coastal
Zone would be coextensive with the
territorial waters of the United States, a
maritime zone that extends
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approximately twelve nautical miles
from the U.S. coastline. The
Commission concludes that the
territorial water limit will serve as an
appropriate boundary between the
Coastal Zone and the Exclusive Zone in
the Eastern Gulf. This approach is also
consistent with the approach the
Commission has taken more recently in
established services where it has
provided for licensing in the Gulf. In the
context of WCS, the Commission drew
the boundary between land-based
operations and Gulf-based operations at
the territorial water limit. See
Amendment of the Commission’s Rules
to Establish Part 27, the Wireless
Communications Service, Report and
Order, 62 FR 09636 (March 3, 1997).
Therefore, the Commission defines the
Eastern Gulf Coastal Zone as the portion
of the Gulf that is bounded by a line
extending approximately twelve
nautical miles due south from the
coastline boundary of the States of
Florida and Alabama, and continuing
along the west coast of Florida at a
distance of approximately twelve
nautical miles from the shoreline. A
map setting out the coordinates of the
Eastern Gulf Coastal Zone is attached at
Appendix A.

16. The Commission believes that the
most advisable course for licensing the
Eastern Gulf Coastal Zone will be to
define the region as unserved area. This
will enable all entities to apply to serve
areas of the Coastal Zone that are not
currently served. Accordingly, the
Commission will begin accepting Phase
II unserved area applications to serve
portions of the Coastal Zone sixty days
after the effective date of the rules.
Further, in the event of mutually
exclusive applications, use of the
Commission’s unserved area
competitive bidding rules will ensure
that the authorization to serve a given
area is awarded to the carrier that values
it most and will help maximize the use
of the spectrum. Carriers who apply to
serve portions of the Eastern Gulf
Coastal Zone will be required,
consistent with the Commission’s rules
for terrestrial unserved areas, to
construct facilities in these areas within
one year from the date of receiving
approval to serve this area.

17. The Commission recognizes that
as a result of its decision to apply
unserved area licensing rules to the
Eastern Gulf Coastal Zone, the Gulf
carriers will no longer have the
exclusive right to serve Florida coastal
waters as part of the GMSA. The
Commission concludes, however, that
the above-described public interest
benefits of this course outweigh the
costs. Because the Gulf carriers have no

operations in the Eastern Gulf, this
decision will not result in any reduction
in cellular service or stranded
investment in cellular facilities by the
Gulf carriers. Moreover, given the lack
of existing or planned installation of
offshore platforms in the Eastern Gulf
Coastal Zone, there is no likelihood that
the Gulf carriers would be in a position
to provide service there in the
foreseeable future. Nonetheless, the
Commission’s decision does not
preclude the Gulf carriers from seeking
to provide service in the Coastal Zone
in conformity with the unserved area
licensing rules the Commission is
adopting for this region, either from
land-based sites or from offshore
platforms, at any point in the future
should they become available.

18. Finally, the Commission notes
that some land-based carriers in Florida
have previously-granted de minimis
extensions extending into the GMSA.
The creation of the Eastern Gulf Coastal
Zone is not intended to limit the scope
of existing cellular operations, and the
Commission therefore grandfathers all
existing de minimis extensions of land
carriers in the Eastern Gulf Coastal
Zone. However, if a land carrier wishes
to incorporate the area within an
existing de minimis extension into its
CGSA, it must file an unserved area
application. In addition, carriers who
are currently operating on the Florida
coast under Special Temporary
Authorization must file an unserved
area application if they wish to operate
on a permanent basis.

B. Licensing in the Western Gulf

19. While the Gulf carriers do not
have offshore facilities in the Eastern
Gulf, they have built an extensive
offshore cellular network on oil and gas
drilling platforms in the Western Gulf.
In substantial portions of the Western
Gulf, particularly off the coast of
Louisiana, Mississippi, and Alabama,
many of these platforms are located only
a few miles from shore, enabling the
Gulf carriers to extend coverage to the
coastline.

20. The close proximity of these
water-based sites to the coastline has
given rise to technical and operational
conflicts between the Gulf carriers
seeking to provide service in coastal
waters and the adjacent land-based
carriers seeking to provide service to
coastal communities, resorts, beaches,
and coastal roads. In areas where land
and water-based sites are close to one
another, Gulf and land carriers must
reduce their respective signal strength
near the coastline in order to avoid
incursions into their counterparts’
markets. Some land-based carriers

contend that the requirement to limit
signal strength has led to gaps in their
coverage along the coast, and that the
Gulf carriers refuse to consent to SAB
extensions into the Gulf that are needed
to allow the land-based carriers to
provide seamless service on land. The
Gulf carriers dispute this
characterization, and contend that it is
the land-based carriers who are
preventing them from providing
ubiquitous service in the Gulf.

21. In addition, both Gulf and land
carriers accuse one another of
improperly extending coverage across
the coastline into their counterparts’
markets and consequently capturing
subscriber traffic that should be served
by the home carrier. Some land-based
carriers contend that their customers
have complained about placing calls on
land that were captured by the Gulf
carrier’s system rather than the land-
based system, requiring the customer to
pay extremely high roaming charges to
the Gulf carrier. The Gulf carriers argue
that the land carriers have failed to
document these alleged incidents of
capture, that such capture is extremely
uncommon, and that it is far more
common in the Gulf for offshore cellular
calls to be captured by land-based
systems.

22. In the Second Further NPRM, the
Commission proposed to bifurcate the
Western Gulf into a Coastal and
Exclusive Zone in the same manner that
the Commission proposed (and is
adopting today) for the Eastern Gulf.
The Commission stated that it would
grandfather all existing Gulf facilities,
but that any unserved area in the
Coastal Zone (i.e., area not currently
served by the Gulf carrier from an
existing offshore drilling platform)
would be available for licensing under
its cellular unserved area licensing
rules. As noted above, commenters
generally oppose this proposal, though
from different perspectives. Most land
carriers, led by ALLTEL, propose that
the Coastal Zone should not be subject
to unserved area licensing, but should
instead be open to both Gulf and land-
based carriers on a shared, coordinated
basis. PetroCom, with the concurrence
of US Cellular, opposes the creation of
a Coastal Zone in the Western Gulf,
proposing instead that land-based
carriers be allowed to expand their SAB
contours into unserved portions of the
Gulf but also required to pull back if a
Gulf carrier sought to serve the area.
Coastel opposes the Second Further
NPRM proposal and advocates
continuing to apply the current rules
without modification.

23. In evaluating its proposal and the
alternatives presented by commenters,
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the Commission considers it important
to note that circumstances in the
Western Gulf appear to have changed
significantly since the adoption of the
Second Further NPRM. First, in the
Second Further NPRM, the Commission
expressed concern regarding gaps in
coverage of the Western Gulf, and
sought to advance a solution that would
ensure ubiquitous coverage of coastal
waters (whether from land or water-
based transmitters) in order to make
service available not only to personnel
on drilling platforms but also to coastal
boat traffic. The record in this
proceeding indicates that, in the past
few years, the Gulf carriers have
substantially expanded their networks
and improved their coverage of the
Western Gulf. As a result, there appear
to be fewer gaps in coverage of coastal
waters than there were previously.

24. Second, while there are still
significant disputes between Gulf and
land-based carriers generally, some Gulf
and land carriers have successfully
negotiated agreements since the Second
Further NPRM that provide a mutually
agreed-upon framework for cooperative
operation along portions of the Western
Gulf coast. In particular, PetroCom, the
A-side Gulf carrier, has entered into a
series of extension and collocation
agreements with US Cellular and several
other A-side land-based carriers. These
agreements facilitate seamless coverage
of coastal areas (over both land and
water) and apply negotiated solutions to
issues such as coverage, capture, and
roaming rates. A similar accord has been
negotiated by Coastel, the B-side Gulf
carrier, and ALLTEL, the principal B-
side land carrier, by which they have
reached agreement with respect to their
operations along the Alabama coastline,
specifically in Mobile Bay.

25. In light of these developments, the
Commission believes that the best way
to achieve reliable, ubiquitous service in
the Western Gulf is to encourage further
reliance on negotiation and market-
based solutions to the fullest extent
possible. The fact that some Gulf- and
land-based carriers have reached
negotiated agreements suggests that
carrier-driven solutions to these issues
are possible without substantial changes
to existing rules. Moreover, in other
instances where negotiations have not
been successful, a partial cause may be
uncertainty and speculation regarding
possible rule changes that could result
from this proceeding. Thus, adopting
rules that substantially change the
relationship between land and Gulf
carriers in the Western Gulf could be
counter-productive by further delaying
negotiated solutions and even leading

parties to seek to unwind existing
agreements.

26. Therefore, upon review of the
record, the Commission concludes that
it should not adopt its Second Further
NPRM proposal to create a Coastal Zone
subject to unserved area licensing rules
in the Western Gulf. First, because of
the buildout that has occurred in the
Western Gulf in recent years, there is
relatively little unserved area in what
would comprise the Coastal Zone.
Second, to the extent that applying
unserved area licensing rules would
impose a “use or lose” regime on the
Gulf carriers (i.e., a Gulf carrier
providing service from an offshore
platform could permanently lose the
right to serve that portion of the Gulf if
the platform were moved out of the area,
even if the relocation was not
permanent), the Commission is
concerned that such a fundamental
change in the rules could delay
resolution of coverage conflicts and
discourage negotiation of extension and
collocation agreements between land
and Gulf carriers.

27. The Commission similarly
declines to adopt the ALLTEL proposal
that the Coastal Zone be available for
use by both Gulf and land-based carriers
on a shared, coordinated basis.
Although ALLTEL’s proposal is
designed to provide a basis for
negotiated agreements, implementing it
as a formal rule would, in effect, turn
the Coastal Zone into a “no-man’s land”
where the prohibition against capture of
a neighboring carrier’s subscriber traffic
would not apply. Moreover, by
eliminating capture protection in a
portion of the GMSA while retaining it
in the CGSAs of the adjacent land
carriers, the effect of the ALLTEL
proposal would be to shift the
protections afforded by existing rules in
favor of the land carriers and against the
Gulf carriers. While the Commission has
no objection to voluntary agreements
along the lines of ALLTEL’s proposal, it
sees no compelling public interest
reason to codify it in its rules, and is
concerned that doing so could reduce
the incentive for land carriers to
negotiate with Gulf carriers regarding
traffic capture in the Coastal Zone. In
addition, because the ALLTEL proposal
does not provide a mechanism for
settling frequency coordination
disputes, there is a substantial
likelihood that the Commission would
be burdened with resolving such
matters in instances where frequency
coordination failed.

28. The Commission concludes that
the wisest course is to designate a Gulf
of Mexico Exclusive Zone by generally
maintaining the currently applicable

rules and continuing to encourage
carriers to resolve their differences
through negotiated agreements.
Specifically, the Commission identifies
the GMSA area west of the Eastern Gulf
Coastal Zone as part of the Gulf of
Mexico Exclusive Zone, which will
reach landward up to the land-water
boundary in the western portion of the
Gulf. In reaching this conclusion, the
Commission does not agree with
Coastel’s position that no revisions to
the rules are required. However, the
Commission believes that, with
relatively minor modifications, the
current rules should provide sufficient
incentives for both Gulf and land
carriers to negotiate agreements that
lead to seamless cellular coverage in
coastal areas at competitive rates.

29. Accordingly, in the Western Gulf,
the Commission will maintain the
GMSA border at the coastline as
currently defined in its rules, and will
allow the Gulf carriers to provide
service throughout the Gulf of Mexico
Exclusive Zone regardless of the
location of their cell sites at any
particular time. Thus, Gulf carriers will
not be subject to a “use or lose” regime
based on the movement of offshore
drilling platforms. The Commission
notes that this approach addresses the
concern expressed by the court in
PetroCom that the Commission’s rules
for the Gulf carriers take into account
the transitory nature of water-based
transmission sites. The Commission’s
decision gives the Gulf carriers full
flexibility to build, relocate, modify and
remove offshore facilities throughout
the Western Gulf without seeking prior
Commission approval or facing
competing applications.

30. In the Second Further NPRM, the
Commission noted that, although under
its proposal only the Gulf carriers would
have exclusive rights within the
Exclusive Zone, the Commission
tentatively concluded that de minimis
extensions into unserved areas in the
GMSA Exclusive Zone should be
permitted. Upon further consideration
of the proposal, however, the
Commission does not believe it is
necessary to permit de minimis
extensions into the Exclusive Zone in
light of the ability of the land-based and
Gulf carriers to enter into agreements
regarding their operations. In instances
where it is necessary for a carrier to
extend into an adjacent carrier’s
licensed area, the record reflects that
contract extensions (i.e. where the Gulf
and land licensees mutually agree to the
extension) are sufficient to ensure
reliable coverage.

31. The Commission recognizes that
the rules it is adopting for the Western
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Gulf cannot resolve all of the technical
and operational conflicts (e.g.,
interference, subscriber capture) that
have arisen in areas where Gulf carriers
and land carriers operate in close
proximity to one another. Ultimately,
only negotiation and cooperative
arrangements between land and Gulf-
based carriers can resolve these
conflicts. Nonetheless, because the
Commission’s decision provides finality
regarding its licensing and operational
rules, the Commission expects that it
will facilitate and speed the progress of
such negotiations. The Commission
emphasizes that under its decision
today, parties remain free to negotiate
consensual agreements that provide for
extensions, coordination of frequencies,
collocation, facilities sharing, or other
solutions, so long as such agreements do
not affect the rights of third parties.
Thus, nothing in the decision is
intended to modify or alter the effect of
the existing agreements that have been
negotiated by PetroCom or Coastel with
adjacent land-based carriers. The
Commission encourages Gulf and land-
based carriers who have not reached
negotiated agreements to enter into
negotiations that could result in such
agreements.

32. In seeking to facilitate negotiated
agreements, it is the Commission’s goal
to create incentives for carriers to reach
agreements that are not only mutually
beneficial, but that also benefit existing
and potential cellular subscribers. For
example, while the Commission
recognizes that the operating costs of
Gulf carriers are typically higher than
those of land-based carriers, the
Commission seeks to ensure that they
cannot recover those costs by charging
uncompetitive rates or roaming charges
to their customers, including the
numerous land-based subscribers who
may roam onto a Gulf carrier’s network
when close to the coastline (e.g.,
recreational boaters). The Commission
believes that the rules it adopts will
help to foster a competitive marketplace
in the Gulf that will protect consumers
from such charges and practices. The
Commission notes, for example, that
some of the recently negotiated
agreements between Gulf and land-
based carriers provide for “in-shore”
roaming rates that are comparable to
roaming rates on land as opposed to the
higher rates that PetroCom charges
roamers operating significantly further
out to sea. This creates a competitive
incentive for similar terms to be
negotiated in future agreements also.
Moreover, the deployment of non-
cellular services such as PCS along the
Gulf coast will apply pressure on both

cellular providers in the Gulf, and their
land-based counterparts, to offer
competitive services and rates.

C. Service Area Boundary Formula

33. In the Unserved Area Second
Report and Order, the Commission
applied the standard land-based SAB
formula to operations by land carriers
along the Gulf coast (“land formula’),
but adopted a separate mathematical
formula to define the SABs of facilities
operated by the Gulf carriers from
offshore sites (‘“water formula’) in the
Unserved Area Third Report and Order.
The use of different formulas recognized
that cellular signals transmitted over
water typically have stronger
propagation characteristics (i.e., can be
received at greater distances from the
transmitter) than comparable signals
transmitted over land, which are
attenuated by variations in terrain,
buildings, trees, and other obstacles.
The two SAB formulas also
incorporated different assumptions
regarding receivers: the land formula
determined the distance to the service
area boundary that results in reliable
service to a conventional mobile unit,
while the water formula established the
distance to the service area boundary
that results in reliable service to a
marine mobile unit with a mast-
mounted antenna. In the Second Further
NPRM, the Commission sought
comment on whether to retain the two-
formula approach or to adopt an
alternative “hybrid” approach that
would account for signals in the Gulf
coastal region that are transmitted over
both land and water.

34. The Commission will continue to
use the two existing SAB formulas for
land and water-based sites, respectively.
While no mathematical formula can
precisely duplicate actual signal
propagation in all circumstances, the
Commission concludes that the two-
formula approach adequately accounts
for the different characteristics of signal
propagation over land and water. In
addition, the record reflects little
support for a hybrid formula, and the
Commission finds that it would be
difficult to establish such a formula that
would account for the variation in
propagation of a single signal over both
land and water. Finally, retaining the
existing SAB formulas is consistent with
the Commission’s overall decision to
maintain the existing relationship
between land and Gulf carriers in the
Western Gulf as the basis for negotiated
solution of their operational conflicts.
The Gulf carriers have been using the
water formula to depict SAB contours
for their facilities operating in the Gulf
since the formula was adopted, while

the land carriers have used the land-
based formula for their facilities.
Consequently, changing the SAB
definitions at this point could lead to
one side or the other unilaterally
increasing their transmitter power under
the revised definitions, which could
upset existing agreements and create
new conflicts. Of course, this does not
preclude parties from entering into
voluntary agreements that would allow
for consensual transmitter power
adjustments based on alternative
contour definitions.

D. Placement of Transmitters

35. When the Commission initially
licensed carriers to provide cellular
service in the Gulf, it did not prohibit
them from placing sites on land, but
required Gulf carriers to avoid causing
significant overlap of their reliable
service area contours with land-based
licensees. Subsequently, the
Commission determined that allowing
Gulf carriers to place transmitters on
land would cause significant incursions
over land and hamper the ability of
land-based MSA and RSA licensees to
carry out the initial build out of their
systems. Thus the Commission
concluded that Gulf carriers should not
be permitted to place transmitters on
land without the consent of the affected
land-based carrier.

36. In the Second Further NPRM, the
Commission observed that the land-
based licensees along the Gulf coast
have built out their cellular systems to
encompass nearly the entire coastal land
area of the Gulf region, and tentatively
concluded that it was no longer
necessary to prohibit Gulf carriers from
siting on land, so long as no overlap
with any land-based carrier’s CGSA
occurred. The Commission therefore
proposed to abandon its blanket
prohibition against Gulf carriers placing
their transmitters on land, and proposed
to rely solely on its CGSA and SAB
extension rules to determine whether or
not the placement of a particular
transmitter was permissible. See 47 CFR
22.912. In light of the course the
Commission now takes, the Commission
believes that it is appropriate to adopt
this part of the proposal from the
Second Further NPRM and permit Gulf
carriers to operate land-based sites,
subject to SAB extension rules as
discussed above. The Commission
believes that this additional flexibility
will help facilitate contractual
resolutions of the issues facing adjacent
carriers along the Gulf of Mexico.
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E. Pending Applications

1. Pending Phase II Applications

37. In December 1992, following its
adoption of cellular unserved area
licensing rules applicable to the Gulf,
the Commission accepted Phase II
applications for unserved area licenses
in the GMSA. Many of these
applications were petitioned against by
the Gulf carriers. In addition, PetroCom
filed a Phase II application that remains
pending. However, following the
PetroCom remand of the unserved area
rules as they applied to the GMSA, the
Commission suspended processing of
these applications pending
reconsideration of its policies in the
Gulf region. In the Second Further
NPRM, the Commission proposed that
areas of the Coastal Zone that do not
receive cellular service be treated as
unserved areas and that Phase II
competitive bidding procedures should
be implemented for those areas. The
Commission further proposed that all
unserved area applications previously
filed to serve Coastal Zone areas would
be dismissed without prejudice, and
that applicants would be allowed to
resubmit their applications sixty days
after the effective date of this
rulemaking.

38. In light of its actions set out here,
the Commission will dismiss all
pending Phase II applications and
associated petitions to deny. In both the
Western Gulf, where the Commission
has decided not to apply unserved area
licensing procedures, and the Eastern
Gulf, where the Commission is
instituting unserved area licensing in
the Coastal Zone, the Commission will
allow carriers to refile to the extent
allowed under the new rules adopted in
this Report and Order. In light of the
passage of several years since the
applications were filed, the Commission
concludes that dismissing applications
filed under superseded rules and
allowing carriers currently serving or
desiring to serve the Eastern Gulf
Coastal Zone to submit new
applications is the fairest and most
efficient manner to license cellular
service in that region.

2. Pending De Minimis Extension
Applications

39. Following the PetroCom remand,
the Commission also suspended
processing of applications for de
minimis extensions into the Gulf. In the
Second Further NPRM, the Commission
proposed to dismiss all such pending
applications because the PetroCom
court directed us to vacate former
§ 22.903(a) to the extent that it applied
to the Gulf carriers, and because

virtually all applications for contour
extensions were subject to petitions to
deny and applications for review. The
Commission also noted that pending
applicants would not be prejudiced by
a dismissal of extension applications,
because such applicants would have the
opportunity to resubmit applications
under the Commission’s revised
licensing rules for unserved areas in the
Gulf.

40. Based on the actions the
Commission takes in the Report and
Order, the Commission will dismiss all
pending extension applications and
allow carriers to refile to the extent
permissible under the rules the
Commission adopts in this Report and
Order. The Commission concludes that
dismissal is the more equitable course
in light of the passage of time since the
applications were filed and the fact that
the rules under which they were filed
have undergone some modification.

F. Other Services.

41. In the Second Further NPRM, the
Commission requested comment
regarding possible operations in the
Gulf by CMRS licensees in services
other than cellular. Specifically, the
Commission asked whether the
Commission should establish a Gulf
licensing area, analogous to the cellular
GMSA, for use in other CMRS services
and, if such a licensing area were
established, where the boundary should
lie between it and the adjacent licensing
areas of land-based CMRS providers.
The Commission received only limited
comment on the issue of licensing such
services in the Gulf. Stratos Offshore
Services Company (“Stratos”), which
operates a microwave network that
supports communications in the Gulf,
generally supports creating a license
area for the non-cellular services to
protect licensees operating in the Gulf.
Stratos, however, does not support
licensing PCS in the Gulf because of the
high cost of relocating microwave
networks operating at 2 GHz. On the
other hand, DW Communications, a 900
MHz operator with at least one license
along the Gulf coast, argues that creating
Gulf area licenses in other services
would create more problems than would
be solved. PCS licensees Sprint PCS and
Verizon Wireless each argue that the
Commission’s PCS service area rules
define boundaries based on county
lines, which, under state law, extend
into the Gulf’s offshore areas, and
therefore, the Commission should not
create a separate license area for PCS in
the Gulf.

42. Since the issuance of the Second
Further NPRM, the Commission has
established Gulf licensing areas in

several other services, including
Wireless Communications Service
(“WCS”), Multiple Address Systems
(MAS), 746-747/776—777 and 762—764/
792—-794 MHz bands (‘700 MHz
Guardband”), 24.25—24.45 GHz and
25.05—-25.25 GHz bands (24 GHz”), and
the 746—764 MHz and 776-794 MHz
bands (700 MHz”). In the case of WCS,
the Commission incorporated United
States territorial waters in the Gulf, i.e.,
waters from the shoreline to a line 12
nautical miles offshore, into the
adjacent land-based licensing areas.
Thus, the WCS licensing area, unlike
the original cellular GMSA, extends
seaward from the 12-mile limit, and
includes coastal waters. For 700 MHz,
the Commission established Economic
Area Groupings (EAGs) whereby the
Gulf of Mexico is divided in two, with
the eastern portion being included in
the license for Southeast EAG, and the
western portion being included in the
license for the Central/Mountain EAG.

43. With respect to non-cellular
CMRS services, the Commission
concludes that it should not create a
Gulf licensing area in this proceeding
for all such services, but instead should
take up the issue of establishing a Gulf
licensing area on a service-by-service
basis, as it did for WCS, MAS, 24 GHz,
700 MHz Guardband, and 700 MHz. The
dearth of support in this proceeding
advocating creation of Gulf licensing
areas suggests that there is limited
interest among carriers in many non-
cellular CMRS services in providing
service to offshore drilling facilities
analogous to that provided by the Gulf
cellular carriers. Furthermore, to the
extent that carriers in a particular
service may wish to establish a Gulf
licensing area for that service, it can
address such issues separately, taking
into account the specific characteristics
of that service.

44. On the other hand, land-based
carriers in services that have no service
provider licensed in the Gulf have
expressed significant interest in the
Commission clarifying whether they can
extend their coverage offshore from
land-based sites. The Commission finds
that in those services where there is no
licensed carrier in the Gulf, it is in the
public interest to allow land-based
CMRS carriers to extend their coverage
offshore, both to increase coverage and
service quality for land-based customers
along the coastline and to offer service
to coastal boating traffic. In general, the
geographic service area definitions used
for non-cellular CMRS services are
based on county boundaries, which
extend over water pursuant to state law.
The Commission therefore clarifies that
the licensing areas of land-based
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licensees in such services extend to the
limit of county boundaries that extend
over water. In addition, licensees may
provide service extending further into
the Gulf on a secondary basis so long as
they comply with the technical
limitations applicable to the radio
service and do not cause co-channel or
adjacent channel interference to others.

45. Finally, PetroCom has filed a
petition for rulemaking with respect to
establishment of special interference
criteria for Gulf-based facilities.
Although the Commission has never
adopted specific rules for licensing of
water-based SMR facilities, the
Commission has issued some site-
specific SMR licenses to PetroCom for
sites in the Gulf. Under the existing
SMR rules, these sites are entitled to
interference protection on the same
basis as site-specific licenses on land. In
its petition, PetroCom sought to change
the interference protection rules for site-
based SMR facilities in the Gulf, arguing
that the land-based rules did not
adequately protect its water-based
facilities. The Commission incorporated
PetroCom’s petition into the Second
Further NPRM and sought comment on
it. However, the Commission received
only limited comment on issues relating
to Gulf-based SMR facilities. Moreover,
since the Second Further NPRM, the
Commission has issued land-based EA
licenses in the 800 MHz SMR service,
and have received no indication that the
operations of these licensees have
caused interference to Gulf-based SMR
facilities. The Commission concludes
that in light of these circumstances, the
record before us does not support
amending the existing SMR rules as
they apply to service in the Gulf, and
the Commission therefore denies
PetroCom’s petition. However,
PetroCom or any other party is free to
file an updated petition for rulemaking
if it believes that current or potential
circumstances warrant revision of the
SMR rules to protect the operation of
Gulf-based facilities.

III. Conclusion

46. The Commission concludes this
reevaluation of its Gulf cellular rules by
finding that the carriers themselves are
best able to resolve most of the issues
standing in the way the provision of
reliable, ubiquitous cellular coverage to
both land-based and Gulf-based
subscribers in the Gulf region. The
imposition of a new regulatory structure
would cause additional and
unnecessary delay in meeting this goal.
In addition, the record reflects that a
number of carriers have been able to
resolve their differences under the
current rules. The Commission believes

the few changes it now makes help to
strike a fair balance between the
interests of the carriers, the interest of
the public, and the need for flexibility
to deal with these issues.

IV. Procedural Matters

Final Regulatory Flexibility Act
Analysis

47. As required by the Regulatory
Flexibility Act of 1980, 5 U.S.C. 604
(RFA), an Initial Regulatory Flexibility
Analysis (IRFA) was incorporated in the
Second Further NPRM. The Commission
sought written public comment on the
proposals in the Second Further NPRM,
including comment on the IRFA. This
Final Regulatory Flexibility Analysis
(FRFA) conforms to the RFA.

A. Need for, and Objectives of, the
Order

48. In this Report and Order, the
Commission resolves certain issues
raised in the Second Further NPRM in
this proceeding, in which the
Commission proposed changes to its
cellular service rules for the Gulf of
Mexico Service Area (GMSA). This
decision also responds to the remand by
the United States Court of Appeals for
the District of Columbia Circuit in the
PetroCom. In the PetroCom decision, the
D.C. Circuit reversed and remanded
certain aspects of the unserved area
rules as they applied to the Gulf. The
Court found that the Commission had
failed adequately to consider the
distinctive nature of Gulf-based service,
which relied on movable drilling
platforms for placement of cell sites, in
comparison to land-based service,
which used stationary sites. The Court
stated that, while it did not foreclose the
possibility of a convincing rationale for
applying a uniform standard to both
Gulf and land-based licensees, the
Commission had failed to adequately
justify the decision to treat Gulf
licensees in the same manner as land-
based cellular licensees in light of their
reliance on transitory sites. The Court
remanded the issue and instructed the
Commission to vacate the rule that
defined the Gulf carriers’ Cellular
Geographic Service Areas (CGSA) based
on their areas of actual service. The
effect of the remand was the restoration
of the original rules that defined the
service area of the Gulf carriers as the
entire GMSA, regardless of the location
of their platform-based cell sites. In this
Report and Order, the Commission
adopts a bifurcated approach to cellular
licensing in the Gulf, based on the
differences between the deployment of
cellular service in the Eastern Gulf (the
Florida Gulf coast) and the Western Gulf

(the Texas, Louisiana, Mississippi, and
Alabama Gulf Coast). In the Eastern
Gulf, where there are no offshore oil and
gas drilling platforms on which to site
cellular facilities, the Commission
adopts its proposal to establish a Coastal
Zone in which its cellular unserved area
licensing rules will apply. In the
Western Gulf, the Commission finds
that the extensive deployment of both
Gulf-based and land-based facilities that
has occurred in the past few years
makes adoption of its Second Further
NPRM proposal impractical. Instead, the
Commission concludes that cellular
service in the Western Gulf should
continue to be governed by current
rules, with certain modifications to
facilitate negotiated solutions to ongoing
coverage conflicts between Gulf-based
and land-based carriers. Accordingly,
the Commission establishes the Gulf of
Mexico Exclusive Zone, encompassing
the Western Gulf and areas of the
Eastern Gulf outside of the Coastal
Zone, in which the Gulf carriers will
have the exclusive right to operate.

49. The Second Further NPRM also
requested comment regarding possible
operations in the Gulf by Commercial
Mobile Radio Services (CMRS) licensees
for services other than cellular. Given
the limited comment the Commission
received on these issues, it declines to
adopt specific licensing and service
rules for the provision of non-cellular
services in the Gulf at this time. The
Commission concludes, however, that
the boundaries of non-cellular CMRS
markets with market areas that are
derived from the aggregation of counties
(e.g. Economic Areas, Basic Trading
Areas), are coterminous with county
boundaries absent specific service rules
to the contrary.

B. Summary of Significant Issues Raised
by Public Comments in Response to the
IRFA

50. Although the Commission has
received a number of comments in
response to the Second Further NPRM,
it received only one comment in
response to the IRFA. However, as
described below, the Commission has
nonetheless considered potential
significant economic impacts of the
rules on small entities.

51. Comments raised in response to
the Second Further NPRM regarding
proposals that may have an impact on
small entities. In response to the Second
Further NPRM, the Commission
received a number of comments and
alternative proposals from land-based
and Gulf-based carriers, many of which
have been supplemented recently with
ex parte presentations. Some
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commenting land carriers generally
support the proposal to bifurcate the
GMSA into a Coastal Zone and
Exclusive Zone, while most oppose the
Commission’s proposal to use cellular
unserved area licensing rules to award
licenses in the Coastal Zone. Many of
the land-based carriers support a
proposal by ALLTEL to treat the Coastal
Zone as a “‘buffer zone” extending
twelve miles out to sea from the Gulf
coastline. Within this buffer zone,
ALLTEL proposes that Gulf and land
carriers could freely extend their service
area boundaries (SABs), subject to
mandatory frequency coordination, but
without protection from subscriber
capture. In the GMSA outside the buffer
zone, Gulf carriers would be fully
protected from interference.

52. A second alternative proposal has
been advanced by PetroCom, a Gulf
licensee, and US Cellular, an adjacent
land-based licensee in certain markets.
PetroCom and US Cellular advocate a
bifurcated approach in the Eastern and
Western Gulf. In the Eastern Gulf, they
propose that the Commission extend the
GMSA boundary ten miles seaward
from the shoreline, thus allowing land-
based carriers in Florida to expand their
coverage over water to that extent. In the
Western Gulf, PetroCom and US
Cellular would retain the existing
GMSA boundary along the coastline,
and for a period of five years would
prohibit either side from expanding over
that boundary without the other
carrier’s consent. After five years, their
proposal would allow a land carrier to
serve portions of the Gulf from land
without consent from the Gulf carrier,
so long as the latter was not serving that
area, but the Gulf carrier would have the
right to “reclaim” the area if a new or
relocated drilling platform enabled it to
provide service.

53. Another commenter, Coastel,
argues that the current rules are
sufficient to meet the Commission’s
objectives, and therefore proposes that
the Commission terminate this
rulemaking without adopting new rules.
Coastel asserts that the Gulf carriers
have substantially expanded their
coverage of the Gulf in recent years,
eliminating gaps in coverage and
providing more reliable service to
coastal waters in the Gulf. Coastel
contends that this change in
circumstances obviates the need for
further rulemaking, and argues that the
Commission’s proposals in the Second
Further NPRM would not reduce
conflict because many issues would still
remain to be resolved between carriers.

54. With respect to the issue of
whether or not to create Gulf of Mexico
service areas for non-cellular

commercial mobile radio services
(CMRS), a few commenters state that
customers in the Gulf would benefit
from additional CMRS options. Others,
however, oppose the creation of
additional market areas in the Gulf.
Commenters argue that creating Gulf
area licenses in other services would
create more problems than would be
solved. A few commenters assert that
incumbent licensees with markets
adjacent to the Gulf are already
authorized to serve the Gulf’s offshore
areas.

55. Gertain commenters also express
concern over the Commission’s proposal
to dismiss all pending Phase II and de
minimis applications. Some
commenters object to the dismissing of
applications because applicants have
spent time and resources to file the
applications, and suggest that the
Commission process the pending
applications instead.

56. Further, the two Gulf carriers
argue that they should be permitted to
site their transmitters on land. Other
commenters argue that such sites should
not be permitted, because interference
and capture issues will likely arise if
Gulf carriers are permitted to locate
transmitters on land without the land-
based carrier’s consent. Commenters
also generally oppose the proposal to
adopt a “hybrid” propagation approach
that would account for signals in the
Gulf coastal region that are transmitted
over both land and water. Commenters
argue that a hybrid formula would be
unworkable and expensive.

57. Comment in response to the IRFA.
In an ex parte submission filed on
August 21, 2001, PetroCom revised its
proposal and that of U.S. Cellular for
consideration by the Commission as an
alternative to the agency’s proposed
rules in this proceeding pursuant to the
RFA. PetroCom contends that it has
opposed any changes to the current
definition of its CGSA on the Western
(non-Florida) side of the Gulf where it
has fully built out infrastructure
providing cellular service to customers
throughout the proposed Coastal Zone,
and that such action would adversely
impact the proposed Coastal Zone rules.
PetroCom states that there is no factual,
legal or policy reason to change the
current rules that require it’s consent to
the SAB extensions of land carriers that
cross the coastline into it’s CGSA.

58. PetroCom asserts that paragraphs
6472 of the Second Further NPRM
violates several RFA requirements.
Among its assertions, PetroCom states
that the Commission’s IRFA does not
describe the impact of the proposed
Coastal Zone on small entities, and that
the Commission failed to describe

alternatives to the Coastal Zone as
required by the RFA. Further, PetroCom
asserts that the Commission failed to
provide a small entity impact analysis
with respect to the agency’s proposal
and an analysis of alternatives. Further
still, PetroCom calls attention to the
Commission’s IRFA in the Second
Further NPRM, which it avers,
contained no discussion or analysis of
the 15-day reporting rule that was
proposed in paragraph 47 which
conflicts with Section 1.947 of the rules
that contains a 30-day reporting rule.
PetroCom also asserts that the
Commission’s definition of a small
business has not complied with SBA
rules.

59. PetroCom states that there is
nothing in the record that will support
a finding in an FRFA that the creation
of a Coastal Zone as proposed in the
Second Further NPRM 1S THE BEST
ALTERNATIVE. Further, PetroCom asserts
that the alternatives advocated by other
carriers (see infra) will significantly
affect the annual revenues of the Gulf
carriers. PetroCom argues that, among
the various alternatives, its joint
proposal best minimizes adverse
impacts on small entities.

C. Description and Estimate of the
Number of Small Entities to Which the
Rules Will Apply

60. The RFA directs agencies to
provide a description of, and where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules, if adopted. 5 U.S.C.
603(b)(3). The RFA generally defines the
term “‘small entity”” as having the same
meaning as the terms ‘““small business,”
“small organization,” and ‘““small
governmental jurisdiction.” 5 U.S.C.
601(6). In addition, the term ‘“‘small
business’ has the same meaning as the
term ‘“‘small business concern” under
the Small Business Act. 5 U.S.C. 601(3).
A “‘small business concern” is one
which: (1) is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA).
15 U.S.C. 632.

61. Cellular Licensees. Neither the
Commission nor the SBA has developed
a definition of small entities specific to
cellular licensees. Therefore, the
applicable definition of small entity is
the definition under the SBA rules
applicable to radiotelephone (wireless)
companies. This provides that a small
entity is a radiotelephone (wireless)
company employing no more than 1,500
persons. 13 CFR 121.201. According to
the Census Bureau, only twelve
radiotelephone (wireless) firms from a
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total of 1,178 such firms which operated
during 1992 had 1,000 or more
employees. Even if all twelve of these
firms were cellular telephone
companies, nearly all cellular carriers
were small businesses under the SBA’s
definition. In addition, the Commission
notes that there are 1,758 cellular
licenses; however, a cellular licensee
may own several licenses. According to
a recent Telecommunications Reporting
Worksheet data, 806 wireless telephony
providers reported that they were
engaged in the provision of either
cellular service or Personal
Communications Service (PCS) services,
and Specialized Mobile Radio (SMR)
telephony carriers, which are placed
together in the data. The Commission
does not have data specifying the
number of these carriers that are not
independently owned and operated or
have more than 1,500 employees, and
are unable at this time to estimate with
greater precision the number of cellular
service carriers that would qualify as
small business concerns under the
SBA’s definition. The Commission
estimates that there are fewer than 806
small wireless service providers that
may be affected by these revised rules.

62. 220 MHz Radio Service—Phase I
Licensees. The 220 MHz service has
both Phase I and Phase II licenses. Phase
I licensing was conducted by lotteries in
1992 and 1993. There are approximately
1,515 such non-nationwide licensees
and four nationwide licensees currently
authorized to operate in the 220 MHz
band. The Commission has not
developed a definition of small entities
specifically applicable to such
incumbent 220 MHz Phase I licensees.
To estimate the number of such
licensees that are small businesses, the
Commission applies the definition
under the SBA rules applicable to
Radiotelephone (Wireless)
Communications companies. This
definition provides that a small entity is
a radiotelephone (wireless) company
employing no more than 1,500 persons.
According to the Census Bureau, only
12 radiotelephone (wireless) firms out of
a total of 1,178 such firms which
operated during 1992 had 1,000 or more
employees. If this general ratio
continues in 2001 in the context of
Phase I 220 MHz licensees, the
Commission estimates that nearly all
such licensees are small businesses
under the SBA’s definition.

63. 220 MHz Radio Service—Phase II
Licensees. The Phase II 220 MHz service
is a new service, and is subject to
spectrum auctions. In the 220 MHz
Third Report and Order, the
Commission adopted criteria for
defining small and very small

businesses for purposes of determining
their eligibility for special provisions
such as bidding credits and installment
payments. The Commission has defined
a small business as an entity that,
together with its affiliates and
controlling principals, has average gross
revenues not exceeding $15 million for
the preceding three years. A very small
business is defined as an entity that,
together with its affiliates and
controlling principals, has average gross
revenues that do not exceed $3 million
for the preceding three years. The SBA
has approved these definitions.
Auctions of Phase II licenses
commenced on September 15, 1998, and
closed on October 22, 1998. In the first
auction, 908 licenses were auctioned in
three different-sized geographic areas:
three nationwide licenses, 30 Regional
Economic Area Group (EAG) Licenses,
and 875 Economic Area (EA) Licenses.
Of the 908 licenses auctioned, 693 were
sold. Thirty-nine small businesses won
licenses in the first 220 MHz auction.
The second auction included 225
licenses: 216 EA licenses and 9 EAG
licenses. Fourteen companies claiming
small business status won 158 licenses.

64. 700 MHz Guard Band Licenses. In
the 700 MHz Guard Band Order, the
Commission adopted criteria for
defining small businesses and very
small businesses for purposes of
determining their eligibility for special
provisions such as bidding credits and
installment payments. The Commission
has defined a small business as an entity
that, together with its affiliates and
controlling principals, has average gross
revenues not exceeding $15 million for
the preceding three years. Additionally,
a very small business is defined as an
entity that, together with its affiliates
and controlling principals, has average
gross revenues that are not more than $3
million for the preceding three years.
An auction of 52 Major Economic Area
(MEA) licenses commenced on
September 6, 2000, and closed on
September 21, 2000. Of the 104 licenses
auctioned, 96 licenses were sold to 9
bidders. Five of these bidders were
small businesses that won a total of 26
licenses. A second auction of 700 MHz
Guard Band licenses commenced on
February 13, 2001 and closed on
February 21, 2001. All eight of the
licenses auctioned were sold to three
bidders. One of these bidders was a
small business that won a total of two
licenses.

65. Paging. The Commission has
adopted a two-tier definition of small
businesses in the context of auctioning
licenses in the Common Carrier Paging
and exclusive Private Carrier Paging
services. A small business will be

defined as either (1) an entity that,
together with its affiliates and
controlling principals, has average gross
revenues for the three preceding years of
not more than $3 million, or (2) an
entity that, together with affiliates and
controlling principals, has average gross
revenues for the three preceding
calendar years of not more than $15
million. Because the SBA has not yet
approved this definition for paging
services, the Commission will utilize
the SBA’s definition applicable to
radiotelephone companies, i.e., an
entity employing no more than 1,500
persons. At present, there are
approximately 24,000 Private Paging
licenses and 74,000 Common Carrier
Paging licenses. According to a recent
Telecommunications Industry Revenue
data, 172 carriers reported that they
were engaged in the provision of either
paging or “‘other mobile” services,
which are placed together in the data.
The Commission does not have data
specifying the number of these carriers
that are not independently owned and
operated or have more than 1,500
employees, and thus are unable at this
time to estimate with greater precision
the number of paging carriers that
would qualify as small business
concerns under the SBA’s definition.
Consequently, the Commission
estimates that there are fewer than 172
small paging carriers that may be
affected by the rules adopted herein.
The Commission estimates that the
majority of private and common carrier
paging providers would qualify as small
entities under the SBA definition.

66. Broadband Personal
Communications Service (PCS). The
broadband PCS spectrum is divided into
six frequency blocks designated A
through F, and the Commission has held
auctions for each block. The
Commission defined “‘small entity” for
Blocks C and F as an entity that has
average gross revenues of less than $40
million in the three previous calendar
years. For Block F, an additional
classification for “very small business”
was added and is defined as an entity
that, together with their affiliates, has
average gross revenues of not more than
$15 million for the preceding three
calendar years. These regulations
defining “small entity”” in the context of
broadband PCS auctions have been
approved by the SBA. No small
businesses within the SBA-approved
definition bid successfully for licenses
in Blocks A and B. There were 90
winning bidders that qualified as small
entities in the Block C auctions. A total
of 93 small and very small business
bidders won approximately 40% of the
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1,479 licenses for Blocks D, E, and F. On
March 23, 1999, the Commission
reauctioned 347 C, D, E, and F Block
licenses; there were 48 small business
winning bidders. On January 26, 2001,
the Commission completed the
reauction of 422 C and F Block licenses.
Of the 35 winning bidders, 30 were
small business entities. Based on this
information, the Commission concludes
that there are approximately 261 small
entity broadband PCS providers as
defined by the SBA and the
Commission’s auction rules.

67. Narrowband PCS. The
Commission has auctioned nationwide
and regional licenses for narrowband
PCS. There are 11 nationwide and 30
regional licensees for narrowband PCS.
The Commission does not have
sufficient information to determine
whether any of these licensees are small
businesses within the SBA-approved
definition for radiotelephone
companies. At present, there have been
no auctions held for the major trading
area (MTA) and basic trading area (BTA)
narrowband PCS licenses. The
Commission anticipates a total of 561
MTA licenses and 2,958 BTA licenses
will be awarded by auction. Such
auctions have not yet been scheduled,
however. Given that nearly all
radiotelephone companies have no more
than 1,500 employees and that no
reliable estimate of the number of
prospective MTA and BTA narrowband
licensees can be made, the Commission
assumes, for purposes of this IRFA, that
all of the licenses will be awarded to
small entities, as that term is defined by
the SBA.

68. Specialized Mobile Radio (SMR).
Pursuant to 47 CFR 90.814(b)(1), the
Commission has defined “small
business” for purposes of auctioning
900 MHz SMR licenses, 800 MHz SMR
licenses for the upper 200 channels, and
800 MHz SMR licenses for the lower
230 channels on the 800 MHz band as
a firm that has had average annual gross
revenues of $15 million or less in the
three preceding calendar years. The
SBA has approved this small business
size standard for the 800 MHz and 900
MHz auctions. Sixty winning bidders
for geographic area licenses in the 900
MHz SMR band qualified as small
businesses under the $15 million size
standard. The auction of the 525 800
MHz SMR geographic area licenses for
the upper 200 channels began on
October 28, 1997, and was completed on
December 8, 1997. Ten (10) winning
bidders for geographic area licenses for
the upper 200 channels in the 800 MHz
SMR band qualified as small businesses
under the $15 million size standard.

69. The auction of the 1,030 800 MHz
SMR geographic area licenses for the
General Category channels began on
August 16, 2000, and was completed on
September 1, 2000. Eleven (11) winning
bidders for geographic area licenses for
the General Category channels in the
800 MHz SMR band qualified as small
businesses under the $15 million size
standard. The Commission anticipates
that a total of 2,823 EA licenses will be
auctioned in the lower 80 channels of
the 800 MHz SMR service. Therefore,
the Commission concludes that the
number of 800 MHz SMR geographic
area licensees for the lower 80 channels
that may ultimately be affected by these
proposals could be as many as 2,823. In
addition, there are numerous incumbent
site-by-site SMR licensees on the 800
and 900 MHz band. The Commission
awards bidding credits in auctions for
geographic area 800 MHz and 900 MHz
SMR licenses to firms that had revenues
of no more than $15 million in each of
the three previous calendar years.

D. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

70. In this Report and Order, the
Commission reexamines its cellular
service rules as they apply to the Gulf
of Mexico Service Area. The principal
goals in this proceeding are to establish
a comprehensive regulatory scheme that
will reduce conflict between water-
based and land-based carriers, to
provide regulatory flexibility to Gulf
carriers because of the transitory nature
of water-based sites, and to provide
reliable, seamless service to the Gulf
region. The Commission does not
impose reporting or record keeping
requirements in this Report and Order.

E. Steps Taken to Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

71. The RFA requires an agency to
describe any significant alternatives that
it has considered in developing its
approach, which may include the
following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities. 5 U.S.C. 603(c).

72. Creation of the Eastern Gulf
Coastal Zone and Gulf of Mexico
Exclusive Zone. The record in this

proceeding demonstrates that different
approaches toward the Eastern and
Western Gulf are warranted. Unlike the
Western Gulf, where the Gulf carriers
have substantial offshore operations, the
Eastern Gulf has no offshore oil or gas
drilling platforms, and consequently,
the Gulf carriers have no offshore base
stations from which to provide service
in the coastal waters off Florida. As the
Commission explains in its Report and
Order, the best way to ensure that
seamless cellular service is provided in
the Eastern Gulf—both on land and in
coastal waters—is to create a Coastal
Zone along the eastern portion of the
GMSA. The current positioning of the
eastern GMSA boundary directly along
the Florida coastline does not
accomplish this because it requires land
carriers to engineer their systems to
limit signal strength along the coast so
as to avoid extending their coverage
over water.

73. Establishing an Eastern Gulf
Coastal Zone will improve cellular
service to coastal areas by providing an
opportunity for land-based carriers to
extend their service area contours into
territorial coastal waters, which will in
turn enable them to add cell sites close
to shore and to increase signal strength
(and resulting coverage) from existing
sites. This will not only lead to
improved coverage of coastal
communities, beach resorts, and coastal
roads, but will also facilitate service to
coastal boat traffic operating close to
shore that can be served from land-
based transmitters.

74. The remainder of the eastern half
of the Gulf that is not included in the
Eastern Gulf Coastal Zone will be
designated, along with the entire
Western Gulf, as the Gulf of Mexico
Exclusive Zone. In this area, as
proposed in the Second Further NPRM,
the Gulf carriers will have the
unrestricted and exclusive right to
operate cellular facilities. The Gulf
carriers will have full flexibility to
build, relocate, modify and remove
offshore facilities throughout the Gulf of
Mexico Exclusive Zone without seeking
prior FCC approval or facing competing
applications. While the Commission
does not agree with Coastel’s position
that no revisions to the rules are
required, the Commission believes that
with relatively minor modifications, the
current rules should provide sufficient
incentives for both Gulf and land
carriers to negotiate agreements that
lead to seamless cellular coverage in
coastal areas at competitive rates.

75. The Commission recognizes that
as a result of its decision to apply
unserved area licensing rules to the
Eastern Gulf Coastal Zone, the Gulf
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carriers will no longer have the
exclusive right to serve Florida coastal
waters as part of the GMSA. The
Commission must weigh, however, not
only the interests of the Gulf carriers,
but also the interests of adjacent land-
based carriers and, most of all, the need
to provide cellular subscribers in the
coastal region with seamless coverage
by the most technically efficient means,
whether from land or water-based sites.
Because the Gulf carriers have no
operations in the Eastern Gulf, this
decision will not result in any reduction
in cellular service or stranded
investment in cellular facilities by the
Gulf carriers. Moreover, given the lack
of existing or planned installation of
offshore platforms in the Eastern Gulf
Coastal Zone, there is no likelihood that
the Gulf carriers would be in a position
to provide service there in the
foreseeable future. Nonetheless, the
Commission’s decision does not
preclude the Gulf carriers from seeking
to provide service in the Coastal Zone
in conformity with the unserved area
licensing rules the Commission is
adopting for this region, either from
land-based sites or from offshore
platforms, at any point in the future
should they become available.

76. The Commission declines to adopt
the ALLTEL proposal that the Coastal
Zone be available for use by both Gulf
and land-based carriers on a shared,
coordinated basis. Although ALLTEL’s
proposal is designed to provide a basis
for negotiated agreements, the
Commission believes the effect of this
proposal would be to turn the Coastal
Zone into a “no-man’s land”” where the
prohibition against capture of a
neighboring carrier’s subscriber traffic
would not apply. Moreover, by
eliminating capture protection in a
portion of the GMSA while retaining it
in the CGSAs of the adjacent land
carriers, the effect of the ALLTEL
proposal would be to shift the
protections afforded by existing rules in
favor of the land carriers and against the
Gulf carriers. The Commission is
concerned that adopting the ALLTEL
proposal could reduce the incentive for
land carriers to negotiate with Gulf
carriers regarding traffic capture in the
Coastal Zone. In addition, because the
ALLTEL proposal does not provide a
mechanism for settling frequency
coordination disputes, there is a
substantial likelihood that the
Commission would be burdened with
resolving such matters in instances
where frequency coordination failed.

77. Service Area Boundary Formula.
In this Report and Order the
Commission concludes that it should
retain the existing land-based and
water-based SAB formulas. The
Commission concludes that the two-
formula approach adequately accounts
for the different characteristics of signal
propagation over land and water, and
are easier to use than a hybrid formula.
Moreover, retaining the existing SAB
formulas is consistent with the
Commission’s overall decision to
maintain the existing relationship
between land and Gulf carriers in the
Western Gulf as the basis for negotiated
solution of their operational conflicts.

78. Placement of Transmitters. The
Gulf carriers urge the Commission to
allow them to site their transmitters on
land without the express consent of the
applicable land-based licensees. The
Commission believes that a blanket
prohibition against Gulf carriers placing
their transmitters on land is not
necessary, and it will rely on its CGSA
and SAB extension rules to determine
whether or not the placement of a
particular transmitter is permissible.
Although the Gulf carriers argue that
this action is insufficient, the
Commission believes that this will
provide additional flexibility that will
facilitate contractual resolutions of the
issues facing adjacent carriers along the
Gulf of Mexico.

79. Pending applications. In its Report
and Order, the Commission concludes
that areas of the Eastern Gulf Coastal
Zone that do not receive cellular service
shall be defined as unserved areas and
that Phase II competitive bidding
procedures implemented for those areas.
All unserved area applications
previously filed to serve Eastern Gulf
Coastal Zone areas are dismissed, as
well as their associated petitions to
deny. Similarly, the Commission
dismisses all pending de minimis
extensions into the Gulf in this Report
and Order. The Commission considered
whether or not the dismissal of pending
licenses would impose significant
additional costs or burdens on carriers.
The Commission finds that this action
will not prejudice carriers because such
applicants have the opportunity to
resubmit applications to the extent
allowed under the new rules adopted in
the Report and Order. The Commission
concludes that, in light of the passage of
several years since the applications
were filed, dismissing applications filed
under superseded rules and allowing
carriers currently serving or desiring to

serve the Eastern Gulf Coastal Zone to
submit new applications is the fairest
and most efficient manner to license
cellular service in that region.

80. Report to Congress: The
Commission will send a copy of this
Report and Order, including this FRFA,
in a report to be sent to Congress
pursuant to the Small Business
Regulatory Enforcement Fairness Act of
1996. See 5 U.S.C. 801(a)(1)(A). In
addition, the Commission will send a
copy of the Report and Order, including
the FRFA, to the Chief Counsel for
Advocacy of the SBA.

Paperwork Reduction Act Analysis

81. The actions taken in this Report
and Order have been analyzed with
respect to the Paperwork Reduction Act
of 1995, Public Law 104-13, and found
to impose no new or modified reporting
and record-keeping requirements or
burdens on the public.

VI. Ordering Clauses

82. Pursuant to the authority of
sections 4(i), 7, 303(c), 303(f), 303(g),
303(r), and 332 of the Communications
Act of 1934, as amended, 47 U.S.C.
154(i), 303(c), 303(f), 303(g), 303(r), and
332, the rule changes are adopted.

83. Pursuant to section 4(i) of the
Communications Act, as amended, 47
U.S.C. 154(i), the applications set forth
below are dismissed.

84. The Wireless Telecommunications
Bureau will begin accepting Phase II
unserved area applications for the Gulf
of Mexico Coastal Zone on July 2, 2002.

Pursuant to section (4)(i) of the
Communications Act, as amended, 47
U.S.C. 154(i), the creation of the Gulf of
Mexico Coastal Zone, the coordinates of
which are represented in Appendix A,
is adopted.

85. The Petition for Rulemaking filed
by Petroleum Communications is
Denied.

86. The rule changes set forth below
will become effective May 3, 2002.

87. It is further ordered that this
proceeding is Terminated.

List of Subjects in 47 CFR Part 22

Communications common carriers.
Federal Communications Commission.
William F. Caton,
Acting Secretary.

Note: The following appendix to the
preamble will not appear in the Code of
Federal Regulations.

BILLING CODE 6712-01-P
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MAP OF EASTERN GULF COASTAL ZONE COORDINATES
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Phase II and De Minimis Extension

Applications

The following pending Phase II

applications for unserved area licenses
in the Gulf of Mexico Service Area
(GMSA) and applications for de minimis

extensions into the GMSA will be

dismissed. Any associated pleadings
relating to these applications are also

dismissed.

Cellular Block “A”
applications

Cellular Block aaB” appli-

cations

07433-CL-MP-
902.
07440-CL-MP-
95.
01091-CL-CP-
95.
01094—CL-CP-
95.
01096—CL-CP—-
95.
01328-CL-CP-
95.
01329-CL-CP-
95.
02025-CL-CP-
95.
02163—CL-CP-
95.
02165—CL-CP—-
95.
04160—-CL-CP—-
95.
05605-CL-P2—-
95.
05913-CL-MP-
95.
06361-CL-P2—
95.
01743-CL-P2—-
96.
04235-CL-P2—-
96.
04992—-CL-P2—-
96.
00700-CL-P2—-
97.
02590-CL—97 ...
02591-CL—97 ...
02592-CL—97 ...
02593-CL—97 ...
02594-CL—97 ...
02595-CL—97 ...
02596-CL—97 ...
02597-CL—97 ...
02600-CL-P2—
97.
01242—CL-MP—-
98.
01243-CL-MP—-
98.
01244-CL-MP-
98.
01245-CL-MP-
98.
02407-CL-P2—-
98.

10152-CL-P-306-B-93

01621-CL-MP-93
01613—-CL-MP-93
04076—-CL-MP-95
04915-CL-MP-95
06794-CL-MP-95
07427-CL-MP-95
00103-CL-MP-96
02245-CL-MP-96
03856—CL-P2-97

03857-CL-P2-97

03858-CL-P2-97

03859-CL-MP-97

03860-CL-MP-97

Rule Changes

For the reasons discussed in the
Preamble, the Federal Communications

Commission amends 47 CFR Part 22 as
follows:

PART 22—[AMENDED]

1. The authority citation for Part 22
continues to read as follows:

Authority: 47 U.S.C. 151, 222, 303, 309 and
332.

2. Section 22.99 is amended by
adding the following definition, in
alphabetical order to read as follows:

§22.99 Definitions.

* * * * *

Gulf of Mexico Service Area (GMSA).
The cellular market comprising the
water area of the Gulf of Mexico
bounded on the West, North and East by
the coastline. Coastline, for this
purpose, means the line of ordinary low
water along that portion of the coast
which is in direct contact with the open
sea, and the line marking the seaward
limit of inland waters. Inland waters
include bays, historic inland waters and
waters circumscribed by a fringe of
islands within the immediate vicinity of
the shoreline.

* * * * *

3. Section 22.911 is amended by
removing the Note to paragraph (a) and
revising paragraph (a)(2) introductory
text to read as follows:

§22.911 Cellular geographic service area.

* * * * *

(a] * * %

(2) For cellular systems with facilities
located within the Gulf of Mexico
Service Area, the distance from a cell
transmitting antenna to its SAB along
each cardinal radial is calculated as
follows:

* * * * *

4. Section 22.946 is revised to read as
follows:

§22.946 Service commencement and
construction systems.

(a) Commencement of service. New
cellular systems must be at least
partially constructed and begin
providing cellular service to subscribers
within the service commencement
periods specified in Table H-1 of this
section. Service commencement periods
begin on the date of grant of the initial
authorization, and are not extended by
the grant of subsequent authorizations
for the cellular system (such as for major
modifications). The licensee must notify
the FCC (FCC Form 601) after the
requirements of this section are met (see
§1.946 of this chapter).

TABLE H-1.—COMMENCEMENT OF

SERVICE
Required to
Type of cellular system commence serv-
ice in

The first system authorized | 36 months.

on each channel block in

markets 1-90.
The first system authorized | 18 months.

on each channel block in
all other markets and
any subsequent systems
authorized pursuant to
contracts in partitioned
markets.

The first system authorized
on each channel block in
the Gulf of Mexico Exclu-
sive Zone.

All other systems ...............

No requirement.

12 months.

(b) To satisfy the requirement of
paragraph (a) of this section, a cellular
system must be interconnected with the
public switched telephone network
(PSTN) and must be providing service to
mobile stations operated by its
subscribers and roamers. A cellular
system is not considered to be providing
service to subscribers if mobile stations
can not make telephone calls to landline
telephones and receive telephone calls
from landline telephones through the
PSTN, or if the system intentionally
serves only roamer stations.

(1) [Reserved]

(2) The licensee must notify the FCC
(FCC Form 489) no later than 15 days
after the requirements of paragraph (a)
of this section are met.

(c) Construction period for specific
facilities. The construction period
applicable to specific new or modified
cellular facilities for which an
authorization has been granted is one
year from the date the authorization is
granted. Failure to comply with this
requirement results in termination of
the authorization for the specific new or
modified facility, pursuant to
§22.144(b).

5. Section 22.947 is amended by
revising the introductory text to read as
follows:

§22.947 Five-year buildout period.

Except for systems authorized in the
Gulf of Mexico Exclusive Zone, the
licensee of the first cellular system
authorized on each channel block in
each cellular market is afforded a five
year period, beginning on the date the
initial authorization for the system is
granted, during which it may expand
the system within that market.

* * * * *
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6. Section 22.949 is amended by
revising the introductory text to read as
follows:

§22.949 Unserved area licensing process.

This section sets forth the process for
licensing unserved areas in cellular
markets on channel blocks for which the
five year build-out period has expired.
This process has two phases: Phase I
and Phase II. This section also sets forth
the Phase II process applicable to
applications to serve the Gulf of Mexico

Coastal Zone.
* * * * *

7. Section 22.950 is added to read as
follows:

§22.950 Provision of service in the Gulf of
Mexico Service Area (GMSA)

The GMSA has been divided into two
areas for licensing purposes, the Gulf of
Mexico Exclusive Zone (GMEZ) and the
Gulf of Mexico Coastal Zone (GMCZ).
This section describes these areas and
sets forth the process for licensing
facilities in these two respective areas
within the GMSA.

(a) The GMEZ and GMCZ are defined
as follows:

(1) Gulf of Mexico Exclusive Zone.
The geographical area within the Gulf of
Mexico Service Area that lies between
the coastline line and the southern
demarcation line of the Gulf of Mexico
Service Area, excluding the area
comprising the Gulf of Mexico Coastal
Zone.

(2) Gulf of Mexico Coastal Zone. The
geographical area within the Gulf of
Mexico Service Area that lies between
the coast line of Florida and a line
extending approximately twelve
nautical miles due south from the
coastline boundary of the States of
Florida and Alabama, and continuing
along the west coast of Florida at a
distance of twelve nautical miles from
the shoreline. The line is defined by
Great Circle arcs connecting the
following points (geographical
coordinates listed as North Latitude,
West Longitude) consecutively in the
order listed:

(i) 30°16'49" N 87°31'06" W
(i1) 30°04'35" N 87°31'06" W
(ii1) 30°10'56" N 86°26'53" W
(iv) 30°03'00" N 86°00'29" W
(v) 29°33'00" N 85°32'49" W
(vi) 29°23'21" N 85°02'06" W
(vii) 29°49'44" N 83°59'02" W
(viii) 28°54'00" N 83°05'33" W
(ix) 28°34'41" N 82°53'38" W
(x) 27°50'39" N 83°04'27" W
(xi) 26°24'22" N 82°23'22" W
(xii) 25°41'39" N 81°49'40" W
(xiii) 24°59'02" N 81°15'04" W
(xiv) 24°44'23" N 81°57'04" W
(xv) 24°32'37" N 82°02'01" W

(b) Service Area Boundary
Calculation. The service area boundary
of a cell site located within the Gulf of
Mexico Service Area is calculated
pursuant to § 22.911(a)(2). Otherwise,
the service area boundary is calculated
pursuant to §§22.911(a)(1) or 22.911(b).

(c) Operation within the Gulf of
Mexico Exclusive Zone (GMEZ). GMEZ
licensees have exclusive right to provide
service in the GMEZ, and may add,
modify, or remove facilities anywhere
within the GMEZ without prior
Commission approval. There is no five-
year buildout period for GMEZ
licensees, no requirement to file system
information update maps pursuant to
§22.947, and no unserved area licensing
procedure for the GMEZ.

(d) Operation within the Gulf of
Mexico Coastal Zone (GMCZ). The
GMCZ is subject to the Phase II
unserved area licensing procedures set
forth in § 22.949(b).

[FR Doc. 02—4552 Filed 3—1-02; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64
[CC Docket No. 96-128; FCC 02-22]

Implementation of the Pay Telephone
Reclassification and Compensation
Provisions of the Telecommunications
Act of 1996

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the
Commission reconsidered certain
aspects of per-payphone compensation
pursuant to a remand by the U.S. Court
of Appeals for the District of Columbia
Circuit. To implement the remand, the
Commission established a new default
compensation amount for completed
access charge and subscriber 800 calls
per payphone per month, and resolved
the issues of compensation for 0+ and
inmate calls, interest rates, and a
number of other related matters.
DATES: Effective January 1, 2003.

FOR FURTHER INFORMATION CONTACT:
Lynne Milne, Common Carrier Bureau,
Competitive Pricing Division, (202)
418-1520.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Fourth
Order on Reconsideration and Order on
Remand (Order) in CC Docket No. 96—
128, adopted January 28, 2002, and
released on January 31, 2002. The
complete text of this Order is available

for public inspection Monday through
Thursday from 8:00 a.m. to 4:30 p.m.
and Friday from 8:00 a.m. to 11:30 a.m.
in the Commission’s Consumer
Information Bureau, Reference
Information Center, Room CY-A257,
445 Twelfth Street, SW, Washington, DC
20554. The complete text is available
also on the Commission’s Internet site at
www.fcc.gov. Alternative formats are
available to persons with disabilities by
contacting Martha Contee at (202) 418—
0260 or TTY (202) 418-2555. The
complete text of the Order may be
purchased from the Commission’s
duplicating contractor, Qualex
International, Room CY-B402, 445
Twelfth Street, SW, Washington, DC
20554, telephone 202—863-2893,
facsimile 202—863—2898, or e-mail at
qualexint@aol.com.

Synopsis of Fourth Order on
Reconsideration and Order on Remand

1. After a remand by the U.S. Court
of Appeals for the D.C. Circuit in Illinois
Pub. Telecomm. Ass’nv. FCC, 117 F.3d
555 (D.C. Cir. 1997), clarified on reh’g,
123 F.3d 693 (D.C. Cir. 1997), cert.
denied sub nom. Virginia State Corp.
Comm’nv. FCC, 523 U.S. 1046 (1998)
(hereinafter Illinois), the Commission
established in this Order the amount of
monthly per-payphone compensation
for access charge and subscriber 800
calls, beginning November 7, 1996. This
amount is $33.892 per payphone per
month. The Commission also calculated
the amount of monthly per-payphone
compensation for 0+ calls during the
period beginning November 7, 1996
through October 6, 1997 (sometimes
called the interim period), if the
payphone service provider was not
otherwise compensated. This amount is
$4.2747 per payphone per month, paid
by the interexchange carrier
presubscribed during the interim

eriod.

2. In this Order, the Commission
determined the rate of per-call
compensation for inmate calls during
the interim period, if the payphone
service provider was not otherwise
compensated. The interexchange carrier
presubscribed during the interim period
pays $0.229 per inmate call “that
otherwise would have been
compensated.” For example, if the
policy or practice of the specific
presubscribed interexchange carrier was
not to pay compensation to a payphone
service provider for a collect call from
an inmate when the called party refused
to accept charges for that particular call
during the interim period, then the
specific presubscribed interexchange
carrier is not required now to pay
compensation of $0.229 for that
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particular inmate call. In addition, if the
presubscribed interexchange carrier
failed to retain the records of inmate
calls originating during the interim
period for which compensation now
must be paid according to this Order,
then that presubscribed interexchange
carrier must file a waiver request with
the Common Carrier Bureau, pursuant
to 47 CFR 1.3, specifying the number of
inmate calls to be compensated for the
interim period and the specific basis for
its number. The specific payphone
service provider to be compensated will
be allowed thirty (30) days to file an
objection with the Common Carrier
Bureau, specifying an alternative
number of inmate calls to be
compensated for the interim period and
the specific basis for its number.

3. For access code calls, subscriber
800 calls, inmate calls or 0+ calls, a
payphone service provider that is
affiliated with a local exchange carrier
is not eligible to receive payphone
compensation prior to April 16, 1997 or,
in the alternative, the first day following
both the termination of subsidies and
payphone reclassification and transfer,
whichever date is latest. The payphone
compensation for access code calls,
subscriber 800 calls, inmate calls or 0+
calls decided in this Order is a default
amount, used in the absence of a
negotiated amount. The Commission
concluded moreover that the duty to
pay interim compensation should not be
limited to carriers with annual toll
revenue above $100 million, but should
include all interexchange carriers and
local exchange carriers to the extent that
local exchange carriers receive
compensable payphone calls. In
addition, the Commission excluded
resellers from direct payment
obligations for interim compensation to
eliminate some of the non-payment
problems described in the Second
Reconsideration Order, 66 FR 21105
(Apr. 27, 2001). See also Third
Reconsideration Order, 67 FR 3621 (Jan.
25, 2002).

4. The Commission in this Order also
designated the payphone compensation
interest rate for the interim period and
the period beginning October 7, 1997
through April 20, 1999 (sometimes
called the intermediate period) as the
applicable rate for refund obligations set
by the Internal Revenue Service (IRS)
pursuant to section 6621 of the Internal
Revenue Code, 26 U.S.C. 6621. Based on
an IRS Revenue Ruling published
December 26, 2001, in Appendix C of
the Order, the Commission provided the
interest rates applicable to payphone
compensation beginning the last quarter
of 1996 through March 31, 2002.

TABLE OF OVERPAYMENTS INTEREST
RATES FROM OCTOBER 1, 1996
THROUGH DECEMBER 31, 1998

Oct. 1, 1996-Dec. 31, 1996 8%
Jan. 1, 1997-Mar. 31, 1997 .... 8%
Apr. 1, 1997-Jun. 30, 1997 8%
Jul. 1, 1997-Sep. 30, 1997 8%
Oct. 1, 1997-Dec. 31, 1997 .... 8%
Jan. 1, 1998-Mar. 31, 1998 .... 8%
Apr. 1, 1998-Jun. 30, 1998 7%
Jul. 1, 1998-Sep. 30, 1998 7%
Oct. 1, 1998-Dec. 31, 1998 7%

TABLE OF NONCORPORATE OVERPAY-
MENTS INTEREST RATES FROM JAN-
UARY 1, 1999 THROUGH MARCH 31,
2002

Jan. 1, 1999—Mar. 31, 1999 7%
Apr. 1, 1999-Jun. 30, 1999 8%
Jul. 1, 1999-Sep. 30, 1999 8%
Oct. 1, 1999-Dec. 31, 1999 .... 8%
Jan. 1, 2000-Mar. 31, 2000 .... 8%
Apr. 1, 2000-Jun. 30, 2000 9%
Jul. 1, 2000-Sep. 30, 2000 9%
Oct. 1, 2000-Dec. 31, 2000 .... 9%
Jan. 1, 2001-Mar. 31, 2001 .... 9%
Apr. 1, 2001-Jun. 30, 2001 8%
Jul. 1, 2001-Sep. 30, 2001 7%
Oct. 1, 2001-Dec. 31, 2001 .... 7%
Jan. 1, 2002—Mar. 31, 2002 6%
TABLE OF CORPORATE OVERPAY-

MENTS INTEREST RATES FROM JAN-
UARY 1, 1999 THROUGH MARCH 31,
2002

Jan. 1, 1999—Mar. 31, 1999 .... 6%
Apr. 1, 1999-Jun. 30, 1999 ..... 7%
Jul. 1, 1999-Sep. 30, 1999 ..... 7%
Oct. 1, 1999-Dec. 31, 1999 .... 7%
Jan. 1, 2000—Mar. 31, 2000 .... 7%
Apr. 1, 2000—Jun. 30, 2000 ..... 8%
Jul. 1, 2000-Sep. 30, 2000 ..... 8%
Oct. 1, 2000-Dec. 31, 2000 .... 8%
Jan. 1, 2001-Mar. 31, 2001 .... 8%
Apr. 1, 2001-Jun. 30, 2001 ..... 7%
Jul. 1, 2001-Sep. 30, 2001 ..... 6%
Oct. 1, 2001-Dec. 31, 2001 .... 6%
Jan. 1, 2002 —Mar. 31, 2002 5%

See Revenue Ruling 2001-63, 2001—
52 Internal Revenue Bulletin (I.R.B.) 606
(Dec. 26, 2001), 2001 WL 1563674 (IRS
RRU). For interest in subsequent
quarters, interested parties must use
subsequent IRS Revenue Rulings.

5. In the First Report and Order, 61 FR
52307 (Oct. 7, 1996), the Commission
used annual toll revenue as a basis for
allocation between the carriers of the
duty to pay a specified amount per
payphone per month as interim
compensation. The court in Illinois
rejected this allocation methodology
and required that the compensation
obligation be based on payment for the
payphone services received by that
particular carrier. Consequently, the

Commission must establish a nexus
between the allocation methodology and
the number of payphone calls routed to
a specific carrier. The Commission is
still considering the numerous
proposals for various allocation
methodologies received in this
proceeding, CC Docket No. 96—128.
Comments filed in this proceeding
analyzing various proposed allocation
methodologies emphasized the lack of a
nexus between each proposed allocation
methodology and the number of
payphone calls routed to any specific
carrier. For this reason, in letters dated
December 20, 2001, the Common Carrier
Bureau requested that Qwest, Verizon,
BellSouth and SBC submit, no later than
January 22, 2002, the number of call
attempts designated by coding digits of
27 (dumb payphone) or 70 (smart
payphone), routed to an interexchange
carrier point of presence or handled
entirely by the Regional Bell Operating
Company facilities, for 1997, 1998, and
fiscal year 2001 (beginning October 1,
2000 and ending September 30, 2001).
Now that the record in this proceeding
was supplemented, this specific call
tracking data should allow the
Commission to determine an allocation
of the per-payphone compensation
obligations. The Commission realized
that this would effectively defer the
determination of compensation owed
for the interim and intermediate periods
until it establishes a reasonable
allocation methodology. To avoid
further delay, however, in establishing
some of the preconditions for per-
payphone compensation, and to provide
the industry with some guidance as to
how the Commission intends to
proceed, the Commission decided to
adopt this Order at this time.

6. The Commission will determine in
a subsequent order the issue of offsets
of interim and intermediate
overpayments as contemplated in the
Third Report and Order, 64 FR 13701
(Mar. 22, 1999), and additional issues
remanded in Illinois, such as an
allocation methodology for per-
payphone compensation, and the
valuation of payphone assets transferred
by local exchange carriers to a separate
affiliate or operating division. See
Remand Public Notice, 62 FR 43686
(Aug. 15, 1997).

Paperwork Reduction Act Analysis

7. This Order was analyzed with
respect to the Paperwork Reduction Act
of 1995, Public Law 104—13. It contains
no new or modified information
collections subject to Office of
Management and Budget review.
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Supplemental Final Regulatory
Flexibility Act Analysis

8. As required by the Regulatory
Flexibility Act (RFA), 5 U.S.C. 603, an
Initial Regulatory Flexibility Analysis
(IRFA) was provided in the Notice of
Proposed Rulemaking in CC Docket No.
96—128, 61 FR 31481 (June 20, 1996).
The Commission sought written public
comment on the proposals in the Notice
of Proposed Rulemaking, including
comment on the IRFA. A Final
Regulatory Flexibility Analysis (FRFA)
was provided in the First Report and
Order, 61 FR 52307 (Oct. 7, 1996), the
First Reconsideration Order, 61 FR
65341 (Dec. 12, 1996), the Second
Report and Order, 62 FR 58659 (Oct. 30,
1997), and the Third Report and Order,
64 FR 13701 (Mar. 22, 1999).

9. This present Supplemental FRFA
conforms to the RFA, as amended. See
5 U.S.C. 604. The RFA, 5 U.S.C. 601 et
seq., has been amended by the Contract
with America Advancement Act of
1996, Public Law No. 104-121, 110 Stat.
847 (1996) (CWAA). Title II of the
CWAA is the Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA).

10. To the extent that any statement
in this Supplemental FRFA is perceived
as creating ambiguity with respect to
Commission rules or statements made in
the sections of the Order preceding the
Supplemental FRFA, the rules and
statements set forth in those preceding
sections are controlling.

Need for, and Objectives of, the Rules

11. In adopting section 276 in 1996,
Public Law No. 104-104, 110 Stat. 56
(1996) (codified at 47 U.S.C. 276),
Congress mandated inter alia that the
Commission “‘establish a per call
compensation plan to ensure that all
payphone service providers are fairly
compensated for each and every
completed intrastate and interstate call
using their payphone. * * *” In this
Order, the Commission redetermined,
pursuant to the remand by the U.S.
Court of Appeals for the District of
Columbia Circuit in the Illinois
decision, certain aspects of the per-
payphone compensation that
interexchange carriers (IXCs) and local
exchange carriers (LECs) must pay to
payphone service providers (PSPs).
Illinois, 117 F.3d. at 555.

Summary of Significant Issues Raised
by Public Comments in Response to the
FRFA

12. The Commission received no
comments in direct response to the
FRFA in the Third Report and Order.
The Commission believes that the rules

as adopted in this Order minimize the
burdens of the per-payphone
compensation scheme to the benefit of
all parties, including small entities. See
“Steps Taken to Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered,”
infra.

Description and Estimate of the Number
of Small Entities to Which Rules Will
Apply

13. The RFA directs agencies to
provide a description of, and an
estimate of, the number of small entities
that may be affected by the rules
adopted herein, where feasible. 5 U.S.C.
604(a)(3). The RFA generally defines
“small entity” as having the same
meaning as the term “small business,”
“small organization,” and “small
governmental jurisdiction.” 5 U.S.C.
601(6). In addition, the term ‘“‘small
business” has the same meaning as the
term ‘“‘small business concern” under
the Small Business Act, unless the
Commission has developed one or more
definitions that are appropriate to its
activities. 5 U.S.C. 601(3) (incorporating
by reference the definition of “small
business concern” in 5 U.S.C. 632).
Under the Small Business Act, a “small
business concern” is one that: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) meets any additional criteria
established by the Small Business
Administration (SBA). 5 U.S.C. 632.
Pursuant to 5 U.S.C. 601(3), the
statutory definition of a small business
applies ‘“‘unless an agency after
consultation with the Office of
Advocacy of the Small Business
Administration and after opportunity
for public comment, establishes one or
more definitions of such term which are
appropriate to the activities of the
agency and publishes such definition in
the Federal Register.”

14. The Commission included small
incumbent LECs in this RFA analysis.
As noted above, a ‘“‘small business”
under the RFA is one that, inter alia,
meets the pertinent small business size
standard (e.g., a telephone
communications business having 1,500
or fewer employees), and ““is not
dominant in its field of operation.” 5
U.S.C. 601(3). The SBA’s Office of
Advocacy contends that, for RFA
purposes, small incumbent LECs are not
dominant in their field of operation
because any such dominance is not
“national” in scope. See Letter from Jere
W. Glover, Chief Counsel for Advocacy,
SBA, to Chairman William E. Kennard,
FCC (May 27, 1999). The Small Business
Act contains a definition of “small
business concern,” which the RFA

incorporates into its own definition of
“small business.” See 5 U.S.C. 632(a)
(Small Business Act); 5 U.S.C. 601(3)
(RFA). SBA regulations interpret “small
business concern” to include the
concept of dominance on a national
basis. 13 CFR 121.102(b). The
Commission therefore included small
incumbent LECs in this RFA analysis,
although the Commission emphasizes
that this RFA action has no effect on the
Commission’s analyses and
determinations in other, non-RFA
contexts.

15. Incumbent Local Exchange
Carriers. Neither the Commission nor
the SBA has developed a specific
definition of small providers of
incumbent local exchange services. The
closest applicable definition under the
SBA rules is for Wired
Telecommunications Carriers. Under
that SBA definition, such a business is
small if it has 1,500 or fewer employees.
13 CFR 121.201, North American
Industry Classification System (NAICS)
code 513310. According to the most
recent Telephone Trends Report data,
1,335 incumbent LECs reported that
they were engaged in the provision of
local exchange services. FCC, Common
Carrier Bureau, Industry Analysis
Division, Trends in Telephone Service
(Aug. 2001) (Telephone Trends Report),
Table 5.3. Of these 1,335 carriers, 1,037
reported that they have 1,500 or fewer
employees and 298 reported that, alone
or in combination with affiliates, they
have more than 1,500 employees. Id.
The Commission does not have data
specifying the number of these carriers
that are not independently owned and
operated, and thus is unable at this time
to estimate with greater precision the
number of incumbent LECs that would
qualify as small business concerns
under the SBA’s definition.
Consequently, the Commission
estimates that 1,037 or fewer providers
of local exchange service are small
entitles that may be affected by the rules
and policies adopted herein.

16. Competitive Local Exchange
Carriers. Neither the Commission nor
the SBA has developed a specific
definition for small providers of
competitive local exchange services.
The closest applicable definition under
the SBA rules is for Wired
Telecommunications Carriers. Under
that SBA definition, such a business is
small if it has 1,500 or fewer employees.
13 CFR 121.201, NAICS code 513310.
According to the Commission’s most
recent Telephone Trends Report data,
349 companies reported that they were
engaged in the provision of either
competitive access provider services or
competitive local exchange carrier
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services. Telephone Trends Report,
Table 5.3. Of these 349 companies, 297
reported that they have 1,500 or fewer
employees and 52 reported that, alone
or in combination with affiliates, they
have more than 1,500 employees. Id.
The Commission does not have data
specifying the number of these carriers
that are either dominant in their field of
operations or are not independently
owned and operated, and thus is unable
at this time to estimate with greater
precision the number of competitive
local exchange carriers that would
qualify as small business concerns
under the SBA’s definition.
Consequently, the Commission
estimates that 297 or fewer providers of
competitive local exchange service are
small entities that may be affected by
the rules.

17. Competitive Access Providers.
Neither the Commission nor the SBA
has developed a definition of small
entities specifically applicable to
competitive access providers (CAPS).
The closest applicable definition under
the SBA rules is for Wired
Telecommunications Carriers. Under
that SBA definition, such a business is
small if it has 1,500 or fewer employees.
13 CFR 121.201, NAICS code 513310.
According to the Commission’s most
recent Telephone Trends Report data,
349 CAPs or competitive local exchange
carriers and 60 “Other Local Exchange
Carriers” reported that they were
engaged in the provision of either
competitive access provider services or
competitive local exchange carrier
services. Telephone Trends Report,
Table 5.3. Of these 349 competitive
access providers and competitive local
exchange carriers, 297 reported that
they have 1,500 or fewer employees and
52 reported that, alone or in
combination with affiliates, they have
more than 1,500 employees. Id. Of the
60 ““Other Local Exchange Carriers,” 56
reported that they have 1,500 or fewer
employees and 4 reported that, alone or
in combination with affiliates, they have
more than 1,500 employees. Id. The
Commission does not have data
specifying the number of these
companies that are not independently
owned and operated, and thus is unable
at this time to estimate with greater
precision the number of CAPS or “Other
Local Exchange Carriers” that would
qualify as small business concerns
under the SBA’s definition.
Consequently, the Commission
estimates that there are 297 or fewer
small entity CAPS and 56 or fewer small
entity “Other Local Exchange Carriers”
that may be affected by the rules.

18. Local Resellers. The SBA has
developed a definition for small

businesses within the category of
Telecommunications Resellers. Under
that SBA definition, such a business is
small if it has 1,500 or fewer employees.
13 CFR 121.201, NAICS code 513330.
According to the Commission’s most
recent Telephone Trends Report data,
87 companies reported that they were
engaged in the provision of local resale
services. Telephone Trends Report,
Table 5.3. Of these 87 companies, 86
reported that they have 1,500 or fewer
employees and one reported that, alone
or in combination with affiliates, it had
more than 1,500 employees. Id. The
Commission does not have data
specifying the number of these local
resellers that are not independently
owned and operated, and thus is unable
at this time to estimate with greater
precision the number of local resellers
that would qualify as small business
concerns under the SBA’s definition.
Consequently, the Commission
estimates that there are 86 or fewer
small business local resellers that may
be affected by the rules.

19. Toll Resellers. The SBA has
developed a definition for small
businesses within the category of
Telecommunications Resellers. Under
that SBA definition, such a business is
small if it has 1,500 or fewer employees.
13 CFR 121.201, NAICS code 513330.
According to the Commission’s most
recent Telephone Trends Report data,
454 companies reported that they were
engaged in the provision of toll resale
services. Telephone Trends Report,
Table 5.3. Of these 454 companies, 423
reported that they have 1,500 or fewer
employees and 31 reported that, alone
or in combination with affiliates, they
have more than 1,500 employees. Id.
The Commission does not have data
specifying the number of these toll
resellers that are not independently
owned and operated, and thus is unable
at this time to estimate with greater
precision the number of toll resellers
that would qualify as small business
concerns under the SBA’s definition.
Consequently, the Commission
estimates that there are 423 or fewer toll
resellers that may be affected by the
rules.

20. Payphone Service Providers.
Neither the Commission nor the SBA
has developed a definition of small
entities specifically applicable to
payphone service providers (PSPs). The
closest applicable definition under the
SBA rules is for Wired
Telecommunications Carriers. Under
that SBA definition, such a business is
small if it has 1,500 or fewer employees.
13 CFR 121.201, NAICS code 513310.
According to the Commission’s most
recent Telephone Trends Report data,

758 PSPs reported that they were
engaged in the provision of payphone
services. Telephone Trends Report,
Table 5.3. Of these 758 payphone
service providers, 755 reported that they
have 1,500 or fewer employees and 3
reported that, alone or in combination
with affiliates, they have more than
1,500 employees. Id. The Commission
does not have data specifying the
number of these PSPs that are not
independently owned and operated, and
thus is unable at this time to estimate
with greater precision the number of
PSPs that would qualify as small
business concerns under the SBA’s
definition. Consequently, the
Commission estimates that there are 755
or fewer PSPs that may be affected by
the rules.

21. Interexchange Carriers. Neither
the Commission nor the SBA has
developed a definition of small entities
specifically applicable to providers of
interexchange services. The closest
applicable definition under the SBA
rules is for Wired Telecommunications
Carriers. Under that SBA definition,
such a business is small if it has 1,500
or fewer employees. 13 CFR 121.201,
NAICS code 513310. According to the
most recent Telephone Trends Report
data, 204 carriers reported that their
primary telecommunications service
activity was the provision of
interexchange services. Telephone
Trends Report, Table 5.3. Of these 204
carriers, 163 reported that they have
1,500 or fewer employees and 41
reported that, alone or in combination
with affiliates, they have more than
1,500 employees. Id. The Commission
does not have data specifying the
number of these carriers that are not
independently owned and operated, and
thus is unable at this time to estimate
with greater precision the number of
IXCs that would qualify as small
business concerns under the SBA’s
definition. Consequently, the
Commission estimates that there are 163
or fewer small entity interexchange
carriers that may be affected by the
rules.

22. Operator Service Providers.
Neither the Commission nor the SBA
has developed a definition of small
entities specifically applicable to
operator service providers. The closest
applicable definition under the SBA
rules is for Wired Telecommunications
Carriers. Under that SBA definition,
such a business is small if it has 1,500
or fewer employees. 13 CFR 121.201,
NAICS code 513310. According to the
Commission’s most recent Telephone
Trends Report data, 21 companies
reported that they were engaged in the
provision of operator services.
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Telephone Trends Report, Table 5.3. Of
these 21 companies, 20 reported that
they have 1,500 or fewer employees and
one reported that, alone or in
combination with affiliates, it had more
than 1,500 employees. Id. The
Commission does not have data
specifying the number of these operator
service providers that are not
independently owned and operated, and
thus is unable at this time to estimate
with greater precision the number of
operator service providers that would
qualify as small business concerns
under the SBA’s definition.
Consequently, the Commission
estimates that there are 20 or fewer
small entity operator service providers
that may be affected by the rules.

23. Prepaid Calling Card Providers.
The SBA has developed a definition for
small businesses within the category of
Telecommunications Resellers. Under
that SBA definition, such a business is
small if it has 1,500 or fewer employees.
13 CFR 121.201, NAICS code 513330.
According to the Commission’s most
recent Telephone Trends Report data,
21 companies reported that they were
engaged in the provision of prepaid
calling cards. Telephone Trends Report,
Table 5.3. Of these 21 companies, 20
reported that they have 1,500 or fewer
employees and one reported that, alone
or in combination with affiliates, it had
more than 1,500 employees. Id. The
Commission does not have data
specifying the number of these prepaid
calling card providers that are not
independently owned and operated, and
thus is unable at this time to estimate
with greater precision the number of
prepaid calling card providers that
would qualify as small business
concerns under the SBA’s definition.
Consequently, the Commission
estimates that there are 20 or fewer
small business prepaid calling card
providers that may be affected by the
rules.

24. Satellite Service Carriers. The SBA
has developed a definition for small
businesses within the category of
Satellite Telecommunications. Under
that SBA definition, such a business is
small if it has $11 million or less in
average annual receipts. 13 CFR
121.201, NAICS code 513340.
According to the Commission’s most
recent Telephone Trends Report data,
21 carriers reported that they were
engaged in the provision of satellite
services. Telephone Trends Report,
Table 5.3. Of these 21 carriers, 16
reported that they have 1,500 or fewer
employees and five reported that, alone
or in combination with affiliates, they
have more than 1,500 employees. Id.
The Commission does not have data

specifying the number of these carriers
that are not independently owned and
operated, and thus is unable at this time
to estimate with greater precision the
number of satellite service carriers that
would qualify as small business
concerns under the SBA’s definition.
Consequently, the Commission
estimates that there are 16 or fewer
small business satellite service carriers
that may be affected by the rules.

25. Other Toll Carriers. Neither the
Commission nor the SBA has developed
a definition of small entities specifically
applicable to “Other Toll Carriers.” This
category includes toll carriers that do
not fall within the categories of
interexchange carriers, operator service
providers, prepaid calling card
providers, satellite service carriers, or
toll resellers. The closest applicable
definition under the SBA rules is for
Wired Telecommunications Carriers.
Under that SBA definition, such a
business is small if it has 1,500 or fewer
employees. 13 CFR 121.201, NAICS
code 513310. According to the
Commission’s most recent Telephone
Trends Report data, 17 carriers reported
that they were engaged in the provision
of “Other Toll Services.” Telephone
Trends Report, Table 5.3. Of these 17
carriers, 15 reported that they have
1,500 or fewer employees and two
reported that, alone or in combination
with affiliates, they have more than
1,500 employees. Id. The Commission
does not have data specifying the
number of these “Other Toll Carriers”
that are not independently owned and
operated, and thus is unable at this time
to estimate with greater precision the
number of “Other Toll Carriers” that
would qualify as small business
concerns under the SBA’s definition.
Consequently, the Commission
estimates that there are 15 or fewer
small business “Other Toll Carriers”
that may be affected by the rules.

26. Wireless Service Providers. The
SBA has developed a definition for
small businesses within the two
separate categories of Paging or Cellular
and Other Wireless
Telecommunications. Under that SBA
definition, such a business is small if it
has 1,500 or fewer employees. 13 CFR
121.201, NAICS code 513322.
According to the Commission’s most
recent Telephone Trends Report data,
1,495 companies reported that they
were engaged in the provision of
wireless service. Telephone Trends
Report, Table 5.3. Of these 1,495
companies, 989 reported that they have
1,500 or fewer employees and 506
reported that, alone or in combination
with affiliates, they have more than
1,500 employees. Id. The Commission

does not have data specifying the
number of these carriers that are not
independently owned and operated, and
thus is unable at this time to estimate
with greater precision the number of
wireless service providers that would
qualify as small business concerns
under the SBA’s definition.
Consequently, the Commission
estimates that there are 989 or fewer
small wireless service providers that
may be affected by the rules.

27. Broadband Personal
Communications Service. The
broadband personal communications
service (PCS) spectrum is divided into
six frequency blocks designated A
through F, and the Commission has held
auctions for each block. The
Commission defined ““small entity” for
Blocks C and F as an entity that has
average gross revenues of less than $40
million in the three previous calendar
years. See Amendment of Parts 20 and
24 of the Commission’s Rules—
Broadband PCS Competitive Bidding
and the Commercial Mobile Radio
Service Spectrum Cap, WT Docket No.
96-59, Report and Order, 61 Fed. Reg.
33859 (July 1, 1996); see also 47 CFR
24.720(b). For Block F, an additional
classification for “very small business”
was added and is defined as an entity
that, together with affiliates, has average
gross revenues of not more than $15
million for the preceding three calendar
years. See Amendment of Parts 20 and
24 of the Commission’s Rules—
Broadband PCS Competitive Bidding
and the Commercial Mobile Radio
Service Spectrum Cap, WT Docket No.
96—59, Report and Order, 61 Fed. Reg.
33859 (July 1, 1996). These regulations
defining ““small entity”” in the context of
broadband PCS auctions have been
approved by the SBA. See, e.g.,
Implementation of Section 309(j) of the
Communications Act—Competitive
Bidding, PP Docket No. 93-253, Fifth
Report and Order, 59 FR 37566 (July 22,
1994). No small businesses within the
SBA-approved definition bid
successfully for licenses in Blocks A
and B. There were 90 winning bidders
that qualified as small entities in the
Block C auctions. A total of 93 small
and very small business bidders won
approximately 40 percent of the 1,479
licenses for Blocks D, E, and F. FCC
News, Broadband PCS, D, E and F Block
Auction Closes, No. 71744 (rel. Jan. 14,
1997); see also Amendment of the
Commission’s Rules Regarding
Installment Payment Financing for
Personal Communications Services
(PCS) Licensees, WT Docket No. 97-82,
Second Report and Order, 62 FR 55348
(Oct. 24, 1997). Based on this
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information, the Commission concludes
that the number of small broadband PCS
licensees will include the 90 winning G
Block bidders and the 93 qualifying
bidders in the D, E, and F Block
auctions, for a total of 183 small entity
PCS providers as defined by the SBA
and the Commission’s auction rules.

28. 800 MHz and 900 MHz
Specialized Mobile Radio Licensees.
The Commission awards ‘“‘small entity”
and “very small entity” bidding credits
in auctions for Specialized Mobile
Radio (SMR) geographic area licenses in
the 800 MHz and 900 MHz bands to
firms that had revenues of no more than
$15 million in each of the three
previous calendar years, or that had
revenues of no more than $3 million in
each of the three previous calendar
years, respectively. 47 CFR 90.814. In
the context of both the 800 MHz and
900 MHz SMR service, the definitions of
“small entity” and “very small entity”
have been approved by the SBA. These
bidding credits apply to SMR providers
in the 800 MHz and 900 MHz bands that
either hold geographic area licenses or
have obtained extended implementation
authorizations. The Commission does
not know how many firms provide 800
MHz or 900 MHz geographic area SMR
service pursuant to extended
implementation authorizations, nor how
many of these providers have annual
revenues of no more than $15 million.
One firm has over $15 million in
revenues. The Commission assumes, for
its purposes here, that all of the
remaining existing extended
implementation authorizations are held
by small entities, as that term is defined
by the SBA. The Commission has held
auctions for geographic area licenses in
the 800 MHz and 900 MHz SMR bands.
There were 60 winning bidders that
qualified as small and very small
entities in the 900 MHz auctions. Of the
1,020 licenses won in the 900 MHz
auction, bidders qualifying as small and
very small entities won 263 licenses. In
the 800 MHz SMR auction, 38 of the 524
licenses won were won by small and
very small entities. Consequently, the
Commission estimates that there are 301
or fewer small entity SMR licensees in
the 800 MHz and 900 MHz bands that
may be affected by the rules.

29. Rural Radiotelephone Service. The
Commission has not adopted a
definition of small entity specific to the
Rural Radiotelephone Service. The
service is defined in 47 CFR 22.99. A
significant subset of the Rural
Radiotelephone Service is the Basic
Exchange Telephone Radio Systems
(BETRS). BETRS is defined in 47 CFR
22.757, 22.759. For purposes of this
Supplemental FRFA, the Commission

uses the SBA’s definition applicable to
wireless companies, i.e., an entity
employing no more than 1,500 persons.
13 CFR 121.201, NAICS codes 513321,
513322. There are approximately 1,000
licensees in the Rural Radiotelephone
Service, and the Commission estimates
that almost all of them qualify as small
entities under the SBA’s definition.
Consequently, the Commission
estimates that there are 1,000 or fewer
small entity licensees in the Rural
Radiotelphone Service that may be
affected by the rules.

30. Fixed Microwave Services.
Microwave services include common
carrier, private-operational fixed, and
broadcast auxiliary radio services. For
common carrier fixed microwave
services (except Multipoint Distribution
Service), see 47 CFR part 101 (formerly
47 CFR part 21). Persons eligible under
parts 80 and 90 of the Commission’s
rules can use Private Operational-Fixed
Microwave services. See 47 CFR parts
80, 90. Stations in this service are called
operational-fixed to distinguish them
from common carrier and public fixed
stations. Only the licensee may use the
operational-fixed station, and only for
communications related to the
licensee’s commercial, industrial, or
safety operations. Auxiliary Microwave
Service is governed by 47 CFR part 74.
The Auxiliary Microwave Service is
available to licensees of broadcast
stations and to broadcast and cable
network entities. Broadcast auxiliary
microwave stations are used for relaying
broadcast television signals from the
studio to the transmitter, or between
two points, such as, a main studio and
an auxiliary studio. The service also
includes mobile TV pickups, which
relay signals from a remote location
back to the studio.

31. At present, there are
approximately 22,015 common carrier
fixed licensees and 61,670 private
operational-fixed licensees and
broadcast auxiliary radio licensees in
the microwave services. The
Commission has not defined a small
business specifically with respect to
microwave services. For purposes of
this Supplemental FRFA, the
Commission utilizes the SBA’s
definition applicable to wireless
companies—i.e., an entity with no more
than 1,500 persons. 13 CFR 121.201,
NAICS codes 513321, 513322. The
Commission does not have data
specifying the number of these licensees
that have more than 1,500 employees,
and thus is unable at this time to
estimate with greater precision the
number of fixed microwave service
licensees that would qualify as small
business concerns under the SBA’s

definition. Consequently, the
Commission estimates that there are
22,015 or fewer small common carrier
fixed microwave licensees and 61,670 or
fewer small private operational-fixed
microwave licensees and small
broadcast auxiliary radio licensees in
the microwave services that may be
affected by the rules. The Commission
notes, however, that the common carrier
microwave fixed licensee category
includes some large entities.

32. 39 GHz Licensees. The
Commission defined “small entity” for
39 GHz licenses as an entity that has
average gross revenues of less than $40
million in the three previous calendar
years. See Amendment of the
Commission’s Rules Regarding the 37.0-
38.6 GHz and 38.6-40.0 GHz Bands, ET
Docket No. 95-183, Report and Order,
63 FR 6079 (Feb. 6, 1998). An additional
classification for “very small business”
was added and is defined as an entity
that, together with affiliates, has average
gross revenues of not more than $15
million for the preceding three calendar
years. Id. The SBA approved these
regulations defining “small entity”” in
the context of 39 GHz auctions. See
Letter to Kathleen O’Brien Ham, Chief,
Auctions and Industry Analysis
Division, Wireless Telecommunications
Bureau, FCC, from Aida Alvarez,
Administrator, SBA (Feb. 4, 1998). The
auction of the 2,173 39 GHz licenses
began on April 12, 2000 and closed on
May 8, 2000. The 18 bidders who
claimed small business status won 849
licenses. Consequently, the Commission
estimates that there are 18 or fewer
small entities that are 39 GHz licensees
that may be affected by the rules.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

33. As mandated by the court in the
Hlinois decision, the Commission
established in this Order a
compensation scheme for inmate
telephone service during the interim
period, if the payphone service provider
(PSP) was not otherwise compensated
for its inmate service. In a correctional
institution, the PSP presubscribes the
inmate telephones to a specific
interexchange carrier (IXC) pursuant to
a contract between the PSP and the
interexchange carrier. If this previously
existing contract failed to establish a
duty to count and track inmate calls for
compensation purposes, or if the
presubscribed IXC failed to retain its
records of the number of compensable
inmate calls originating during the
interim period for which compensation
now must be paid according to this
Order, the Commission established a
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waiver procedure that provides the
maximum amount of flexibility for the
presubscribed IXC and the PSP,
including small IXCs and small PSPs, to
propose the number of inmate calls to
be compensated. According to this
waiver provision, the IXC presubscribed
during the interim period must file a
waiver request with the Common
Carrier Bureau, pursuant to 47 CFR 1.3,
specifying the number of inmate calls to
be compensated for the interim period
and the specific basis for its number.
The specific PSP to be compensated is
allowed thirty (30) days to file an
objection with the Common Carrier
Bureau, specifying an alternative
number of inmate calls to be
compensated for the interim period and
the specific basis for its number. With
this exception for those situations in
which the number of compensable
inmate calls for the interim period is not
available, this Order imposes no new
reporting, recordkeeping or other
compliance requirements not previously
adopted in this or related payphone
proceedings.

Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

34. To minimize the economic impact
and administrative burden for both
payors and recipients of payphone
compensation, including small entities,
the Commission required the payment
of a flat fee of $33.892 per payphone per
month for access code and subscriber
800 calls originating from November 7,
1996 through October 6, 1997, for all
payphones. For the same reason, the
Commission also set compensation at a
flat fee of $33.892 per payphone per
month for access code and subscriber
800 calls originating from October 7,
1997 through April 20, 1999, for those
payphones for which compensation is
or was not paid on a per-call basis. The
payment of a prescribed flat fee of
$4.2747 per payphone per month for 0+
calls originating from November 7, 1996
through October 6, 1997, to PSPs that
were not otherwise compensated for 0+
calls during the interim period,
minimizes the economic impact and
administrative burden for both IXCs and
PSPs, including small entities.

35. Some of both payors and
recipients of payphone compensation
are small entities. Over time, the
Commission learned that steps taken to
minimize the economic impact on
payors of payphone compensation that
are small entities diminish the
compensation received by recipients of
payphone compensation that are small
entities. This decrease in compensation
contradicts one of the mandates of

section 276 that PSPs should receive
compensation for each and every
completed call originating at one of
their payphones. For example, to ease
the burden of implementing the per-call
payphone compensation scheme on
midsize and small local exchange
carriers, the Common Carrier Bureau
granted a waiver in 1998 to relieve such
entities of the economic burden of
installing flexible automatic number
identification (FlexANI) software on
their switches. If the PSP uses ““smart”
payphones, the payphone calls of small
PSPs routed through these particular
switches lacking FlexANI software
cannot be counted, tracked, and
compensated on a per-call basis. As a
result, compensation must be paid on a
per-payphone, not per-call, basis. The
Bureau limited such payphone
compensation to 16 calls per month,
even if a small payphone service
provider’s payphone calls are more than
200 calls per payphone per month at a
truck stop, for example, instead of 16
payphone calls per month. Bureau Per-
call Waiver Order, 63 FR 26497 (May 13,
1998). At a rate of $0.229 per payphone
call as calculated in this Order,
compensation would be limited to
$3.664 per payphone per month starting
on November 7, 1996 through April 20,
1999. At the rate of $0.24 per payphone
call as calculated in the Third Report
and Order, compensation would be
limited to $3.84 per payphone per
month after April 20, 1999.
Accordingly, the Commission found it
necessary in this Order to balance the
equities between these two groups of
small entities.

36. In another example of the
Commission’s attempt to ease an
economic impact, in 1996 the
Commission exempted LECs and IXCs
with annual toll revenues of $100
million or less from the economic and
administrative burdens of paying per-
payphone compensation. The U.S. Court
of Appeals for the District of Columbia
Circuit vacated this determination as
arbitrary and capricious in the Illinois
decision, partially because it would
deprive recipients of payphone
compensation of approximately $4
million per month, according to the
court. Illinois, 117 F.3d at 565. After the
Ilinois decision, the Commission was
asked again to exempt carriers with
annual toll revenues of $100 million or
less from the economic and
administrative burdens of paying
interim compensation. In the
alternative, the Commission was asked
to exempt carriers with monthly toll
revenues of $1 million or less from the
economic and administrative burdens of

paying interim compensation. In this
Order, the Commission followed the
mandates of the court in the Illinois
decision and decided not to exempt
carriers based on the amount of toll
revenue.

Report to Congress

37. The Commission will send a copy
of this Order, including this
Supplemental FRFA, in a report to
Congress pursuant to the Congressional
Review Act. 5 U.S.C. 801(a)(1)(A). In
addition, the Commission will send a
copy of this Order, including this
Supplemental FRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration. See 5 U.S.C.
604(b).

Ordering Clauses

38. Accordingly, pursuant to the
authority contained in 47 U.S.C. 151,
154, 201-205, 215, 218, 219, 220, 226,
276 and 405, It is ordered that the
policies, rules and requirements set
forth herein Are Adopted.

39. It is further ordered that the
Commission’s Consumer Information
Bureau, Reference Information Center,
Shall Send a copy of this Fourth Order
on Reconsideration and Order on
Remand, including the Supplemental
Final Regulatory Flexibility Analysis, to
the Chief Counsel for Advocacy of the
Small Business Administration.

List of Subjects in 47 CFR Part 64

Communications common carriers,
Telecommunications, Telephone. Federal
Communications Commission.
William F. Caton,
Acting Secretary.

Rules Changes

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 64 as
follows:

PART 64—MISCELLANEOUS RULES
RELATING TO COMMON CARRIERS

1. The authority citation for part 64 is
revised to read as follows:

Authority: 47 U.S.C. 154, 47 U.S.C. 225, 47
U.S.C. 251(e)(1), 47 U.S.C. 276. 151, 154, 201,
202, 205, 218-220, 254, 276, 302, 303, and
337 unless otherwise noted. Interpret or
apply sections 201, 218, 225, 226, 227, 229,
332, 48 Stat. 1070, as amended. 47 U.S.C.
201-204, 208, 225, 226, 227, 229, 332, 501
and 503 unless otherwise noted.

2. Add §64.1301 to read as follows:

§64.1301 Per-payphone compensation.

(a) Interim access code and subscriber
800 calls. In the absence of a negotiated
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agreement to pay a different amount of
compensation, the amount of default
compensation to be paid to payphone
service providers for payphone access
code calls and payphone subscriber 800
calls is $33.892 per payphone per
month, for the period starting on
November 7, 1996 and ending on
October 6, 1997, except that a payphone
service provider that is affiliated with a
local exchange carrier is not eligible to
receive payphone compensation prior to
April 16, 1997 or, in the alternative, the
first day following both the termination
of subsidies and payphone
reclassification and transfer, whichever
date is latest.

(b) Interim 0+ calls. In the absence of
a negotiated agreement to pay a different
amount of compensation, if a payphone
service provider was not compensated
for 0+ calls originating during the
period starting on November 7, 1996
and ending on October 6, 1997, an
interexchange carrier to which the
payphone was presubscribed during this
same time period must compensate the
payphone service provider in the
default amount of $4.2747 per payphone
per month, except that a payphone
service provider that is affiliated with a
local exchange carrier is not eligible to
receive payphone compensation prior to
April 16, 1997 or, in the alternative, the
first day following both the termination
of subsidies and payphone
reclassification and transfer, whichever
date is latest.

(c) Interim inmate calls. In the
absence of a negotiated agreement to
pay a different amount of compensation,
if a payphone service provider
providing inmate service was not
compensated for calls originating at an
inmate telephone during the period
starting on November 7, 1996 and
ending on October 6, 1997, an
interexchange carrier to which the
inmate telephone was presubscribed
during this same time period must
compensate the payphone service
provider providing inmate service at the
default rate of $0.229 per inmate call
originating during the same time period,
except that a payphone service provider
that is affiliated with a local exchange
carrier is not eligible to receive
payphone compensation prior to April
16, 1997 or, in the alternative, the first
day following both the termination of
subsidies and payphone reclassification
and transfer, whichever date is latest.

(d) Intermediate access code and
subscriber 800 calls. In the absence of a
negotiated agreement to pay a different
amount of compensation, the amount of
default compensation to be paid to
payphone service providers for
payphone access code calls and

payphone subscriber 800 calls is
$33.892 per payphone per month, for
any payphone for any month in which
compensation was not paid on a per-call
basis, for the period starting on October
7,1997 and ending on April 20, 1999.

(e) Post-intermediate access code and
subscriber 800 calls. In the absence of a
negotiated agreement to pay a different
amount of compensation, the amount of
default compensation to be paid to
payphone service providers for
payphone access code calls and
payphone subscriber 800 calls is
$33.892 per payphone per month, for
any payphone for any month in which
compensation was not paid on a per-call
basis, on or after April 21, 1999.

[FR Doc. 02—4979 Filed 3—-1-02; 8:45 am]
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 74

[FCC 02-40]

Implementation of LPTV Digital Data
Services Pilot Project

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document implements
the provisions of LPTV Pilot Project
Digital Data Services Act, which
requires the Commission to implement
regulations establishing a pilot project.
This document also clarifies and revises
issues raised in a Petition for Response
to Reconsideration of the
Implementation Order filed by U.S.
Interactive, L.L.C., d/b/a AccelerNet.
DATES: Effective February 14, 2002.

FOR FURTHER INFORMATION CONTACT:
Gordon Godfrey, Policy and Rules
Division, Mass Media Bureau, (202)
418-2120; or Keith Larson, Mass Media
Bureau, (202) 418-2600.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order on
Reconsideration (‘“‘Order”) in FCC 02—
40, adopted February 12, 2002 and
released February 14, 2002. The
complete text of this Order is available
for inspection and copying during
normal business hours in the FCC
Reference Center, Room CY-A257, 445
12th Street, SW., Washington, DC and
may also be purchased from the
Commission’s copy contractor, Qualex
International, Portals II, 445 12th Street
SW., Room CY-B—402, Washington, DC
20554, telephone (202) 863-2893,
facsimile (202) 863—2898, or via email
qualexint@aol.com.

Synopsis of Order
I Introduction

1. In April, 2001 we released an Order
implementing the provisions of the
LPTV Pilot Project Digital Data Services
Act (DDSA), (Order, In the Matter of
Implementation of LPTV Digital Data
Services Pilot Project, FCC 01-137, 66
FR 29040 (May 29, 2001)). The DDSA
requires the Commission to issue
regulations establishing a pilot project
pursuant to which specified Low Power
Television (LPTV) licensees or
permittees can provide digital data
services to demonstrate the feasibility of
using LPTV stations to provide high-
speed wireless digital data service,
including Internet access, to unserved
areas (Public Law 106-554, 114 Stat.
4577, December 21, 2000, Consolidated
Appropriations—FY 2001, section 143,
amending section 336 of the
Communications Act of 1934, as
amended, 47 U.S.C. 336, to add new
subsection (h). 47 U.S.C. 336(h)(7)). As
defined by the DDSA, digital data
service includes: (1) Digitally-based
interactive broadcast service; and (2)
wireless Internet access (47 U.S.C.
336(h)(7)). The DDSA identifies twelve
specific LPTV stations that are eligible
to participate in the pilot project, and
directs the Commission to select a
station and repeaters to provide service
to specified areas in Alaska. In this
Order, we address issues raised in a
petition for reconsideration of the Order
filed by U.S. Interactive, L.L.C., d/b/a
AccelerNet, and revise provisions of
that Order in some respects. AccelerNet
is an LPTV licensee providing one-way
digital data service in Houston, Texas,
from station KHLM-LP, and operating
stations that are eligible to participate in
DDSA pilot projects. Its investors own
or have rights to acquire six of the other
eight stations eligible for the pilot
projects.

1I. Discussion

A. Term of Pilot Project

2. In the Order, we noted that the
DDSA does not specify how long the
pilot project should last. Since the
DDSA specified that our last report to
Congress evaluating the utility of the
pilot project is due on June 30, 2002, we
clarified that we will issue experimental
letter authorizations for the pilot project
that will expire on June 30, 2002, unless
the term is extended prior to that date.
We delegated authority to the Mass
Media Bureau to extend the term of the
authorizations for individual
participants or for participants as a
group, and to do so by Public Notice, in
the event that it is determined that the
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term of the pilot project should be
extended.

3. In its petition, AccelerNet asserts
that the Commission should grant
conditional pilot project licenses for the
term of the underlying LPTV station
license, including any renewals, subject
only to early termination of the pilot
project license if irremediable
interference occurs, rather than
experimental licenses. AccelerNet
asserts that the statute implicitly
requires the Commission to allow
operation of the pilot projects on an
indefinite basis, subject to termination
only if interference occurs which cannot
otherwise be remedied. According to
AccelerNet, inclusion of a sunset
provision in the Order would cause the
demise of the project. It contends that
investors are reluctant to finance pilot
projects; that equipment manufacturers
will not be willing to develop necessary
equipment needed by the project; that
several years will be needed to
implement and demonstrate the utility
of the project; and, finally, that the pilot
project is intended to ultimately provide
a needed service that should not be
sunsetted if it works. To support its
assertion, it first argues that Congress
would not have provided for annual fees
if the pilot projects were intended to be
of limited duration. It observes that a
provision in the statute at section
336(h)(6) for annual fees to be paid by
stations participating in the pilot
projects is similar to the provision for
annual fees to be paid by digital
television stations offering ancillary or
supplementary services at section
336(e). Second, AccelerNet argues,
although Congress expressly provided
for termination under certain
conditions, those conditions did not
include a time limit (citing sections
336(h)(3)(C) (Commission to adopt
regulations providing for termination or
limitation of any pilot project station or
remote transmitter if interference occurs
to other users of the core television
spectrum) and 336(h)(5)(A)
(Commission may limit provision of
digital data service from pilot project
stations if interference is caused)). It
contends that a sunset provision was
considered and specifically rejected
during drafting negotiations. (Asserting
a sunset provision was specifically
rejected when section 336(h) and the
DDSA were legislated). Finally,
AccelerNet argues, the statutory dates
specified for the Commission to issue
reports concerning the efficacy of the
pilot projects are unrelated to any
supposed term of the pilot projects. (The
Commission was required to report back
to Congress on June 30, 2001 and June

30, 2002. See section 336(h).) Rather, it
claims, the reporting requirements exist
to enable Congress to determine
whether to expand the provision of
digital data services to all or some
additional portion of LPTV stations.

4. On reconsideration, we have
decided to revise our provisions
regarding the terms of the pilot project.
Rather than issue experimental letter
authorizations, the procedure we
described in the Order, we will allow
the LPTV stations that are eligible for
the pilot project to participate in the
pilot project for the term of their LPTV
licenses, including renewals of those
licenses, subject to early termination if
irremediable interference occurs,
pursuant to the statute.

5. Pursuant to § 74.731(g) of our rules,
LPTV stations may operate as TV
translator stations, or to originate
programming and commercial matter,
either through the retransmission of a
TV broadcast signal or via original
programming (47 CFR 74.731(g); see
also 47 CFR 74.701(f)). To allow the
pilot project stations to participate in
the project, we will grant them a waiver
of this rule (47 CFR 1.3, “Any provision
of the rules may be waived by the
Commission on its own motion or on
petition if good cause therefor is
shown”’). The waiver will be renewable
with the renewal of the underlying
LPTV license. All other LPTV rules will
be applicable to these stations, except as
waived herein or upon request by pilot
project participants, or as specified in
the Order. (We will waive the following
rules as inapplicable to the services
provided under this pilot project: 47
CFR 74.731(g) (permissible service),
74.732(g) (booster eligibility), 74.736(a)
(emissions), 74.750(a) (FCC transmitter
certification), 74.751(a) (modification of
transmission systems), 74.761
(frequency tolerance), and 74.763(c)
(time of operation)).

6. As stated, this is a pilot project.
Pilot project stations will operate
pursuant to their LPTV licenses instead
of experimental letter authorizations. To
obtain a waiver of § 74.731(g), pilot
project-eligible stations should follow
the application procedures specified in
paragraph 8 of the Order. Rather than
filing an application for experimental
authority, a DDSA-eligible applicant
should file an informal letter
application requesting the addition of
digital data service pilot project
facilities to its existing LPTV
authorization and including the
information requested in that paragraph.
We will also require them to undertake
the testing described in paragraph 10,
and to include the information
requested in that paragraph in their

applications so that we may assess the
interference potential of this service. No
application filing fee is required to add
or modify pilot project digital facilities.
We will issue a waiver by letter adding
pilot project facilities to the LPTV
authorization for the term of the LPTV
license, renewable with that license,
after following the public notice
procedures specified in paragraph 18 of
the Order. Paragraph 19 of the
Implementation Order, regarding
facilities changes, will continue to
apply. Applications to change channel
or transmitter site location(s) must be
filed in the normal manner on FCC
Form 346, seeking a modified
construction permit for the underlying
analog facilities of the licensed LPTV
station or a modification of such
facilities in an existing analog LPTV
station construction permit. The
application for modification of analog
facilities is feeable. Following grant of
the change in such authorized LPTV
facilities, an associated informal
application to modify the pilot project
portion of the authorization will be
considered in accordance with the
above procedures. This two step process
is necessary because, where interference
protection to digital data services is
required, the protected area is that
defined by the analog LPTV service
contour (47 CFR 74.707(a)), based on the
authorized analog LPTV facilities, an
associated informal application to
modify the pilot project portion of the
authorization will be considered). All
other requirements of the Order apply
unless changed herein.

7. Additionally, and as AccelerNet
observes, the DDSA specifies that a
station may provide digital data service
unless provision of the service causes
interference in violation of the
Commission’s existing rules to full-
service analog or digital television
stations, Class A television stations, or
television translator stations. In keeping
with these provisions in the DDSA, we
will not renew any waiver to operate
pursuant to the pilot project if the
station requesting renewal causes
irremedial interference to other stations.

8. We find that it is in the public
interest to grant these waivers generally
based on the intent of Congress in the
DDSA that it is in the public interest to
establish this pilot project. In the Order,
we stated that we would extend the
term of the pilot projects, by Public
Notice and on delegated authority, upon
a determination that the term of the
pilot project should be extended. We
intended to use this process so that the
original term of the pilot projects could
be extended with minimal difficulty,
and did not intend that the term would
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automatically expire after June 30, 2002.
Nonetheless, we recognize that the
limited term specified in the Order
could pose problems with establishing
the project, as AccelerNet described,
because investors may be unwilling to
invest without greater certainty,
particularly in the current challenging
economic climate, and that it may take
longer to develop the equipment than
originally contemplated. It is also
conceivable, as AccelerNet contends,
that equipment manufacturers might be
less willing to develop the equipment
needed by the project without the
certainty of a longer initial term.
Moreover, as AccelerNet argues, it is
possible that implementing and proving
the practicality of the project could
require a period of years. Accordingly,
to assure that our procedures do not
undermine the establishment of the
pilot project, we will instead base the
license terms of the pilot project stations
on the terms of the underlying LPTV
licenses and grant the necessary rule
waivers, subject to the interference
prohibitions in the statute and as
delineated in the Order. (We wish to
make clear that this is a pilot project,
and the decisions made herein are not
intended to prejudge any future
decisions on digital operation on LPTV
stations generally).

9. We recognize that Congress wanted
to give the pilot project a fair
opportunity to succeed. The DDSA does
not contain a sunset date; it is, therefore,
legally permissible to make the term of
the pilot project coincident with the
term of the LPTV license, subject to
early termination in the event of
irremediable interference. (Although
Congress specified particular subjects
for which it wanted the Commission to
issue rules in section 336(h)(3), that
section does not direct the Commission
to issue a sunset rule for the pilot
projects. Likewise, no time limitation is
specified in sections 336(h)(1), which
allows pilot project stations to ask the
Commission to provide digital data
service or in section 336(h)(5)(b), which
allows a licensee to move a station to
another location for the purpose of the
pilot projects). Our goal is to implement
the statute while assuring that no
objectionable interference occurs.
Granting renewable waivers is not
overly burdensome to participants in
the pilot project, and it serves the
purpose of ensuring that others are
protected from interference.

10. To assure that the project does not
cause interference, we will not only
assess issues of interference that may
arise in connection with the filing of the
renewal application, but in addition the
interference resolution provisions of

paragraph 11 of the Order will apply.
Paragraph 11 requires stations
participating in the pilot project to
comply with § 74.703 of the
Commission’s rules regarding
interference. It also specifies additional
procedures that participating stations
must follow in order to resolve
interference problems in accordance
with requirements set forth in the
DDSA). We clarify that we have
authority to take any measures,
including terminating digital data
service waivers and therefore requiring
the discontinuance of the participation
of any station in the project in the event
of irremediable interference. LPTV
stations are secondary and must provide
interference protection as described in
paragraph 8 of the Order. The waivers
will be conditioned accordingly.

B. Application of Experimental Rules

11. In the Order, we stated our belief
that requirements similar to those
contained in §§5.93(a) and (b) of the
rules should apply to the pilot program.
(No other provisions of part 5 of the
Commission’s rules were applied).
Thus, we required that all transmitting
and/or receiving equipment used in the
pilot program be owned by, leased to, or
otherwise under the control of the LPTV
licensee (47 CFR 5.93(a)). We said that
response station equipment may not be
owned by subscribers to the
experimental data service to insure that
the LPTV licensee has control of the
equipment if and when the pilot
program terminates. In addition, we
required the LPTV licensee to inform
anyone participating in the experiment,
including but not limited to subscribers
or consumers, that the service or device
is provided pursuant to a pilot program
and is temporary (47 CFR 5.93(b)).

12. AccelerNet argues that the
requirement that all transmitting and
receiving equipment be owned by the
licensee is unwarranted and not
required or contemplated by the DDSA.
It also objects to the requirement that
the LPTV licensee shall inform anyone
participating in the project that the
service is temporary. These
requirements were necessary under our
rules governing experimental licensees.
Because we are, on reconsideration,
treating this endeavor not as an
experimental project with an initial
term of only 2 years, but as a unique
pilot project that is a part of the
underlying LPTV license and is for the
term of that license, §§5.93(a) and (b)
are no longer applicable because there is
no longer the concern that the project
will be terminated after only 2 years. We
do not intend to unnecessarily restrict
the ability of the pilot projects to gain

market acceptance, make it difficult for
the licensees to gauge subscriber
acceptance of the service, or be unduly
burdensome considering the other risks
assumed by licensees in a pilot project.
We will require pilot project licensees
and permittees to advise recipients of
digital data service that they are
participating in a pilot project, which
could be terminated in the event of
irremedial interference to protected
broadcast and other services. AccelerNet
has stated that it has no objection to this
requirement.

C. RF Safety Rules

13. In the Order, we said that we will
require pilot project licensees and
permittees employing two-way
technology to attach labels to every
response station transceiver (fixed or
portable) in a conspicuous fashion
visible in all directions and readable at
distances beyond the minimum
separation distances between the
radiating equipment and the user. For
fixed response stations, we also
concluded that their effective radiated
power (ERP) should be as low as is
consistent with satisfactory
communication with a base station, and
in no case should the ERP (digital
average power) exceed 10 watts. For
portable response stations, we similarly
concluded that their ERP should be as
low as is consistent with satisfactory
communication with a base station, and
in no case should the ERP (digital
average power) exceed 3 watts.

14. Labeling. AccelerNet argues that
the requirement that RF station
transceivers be marked to indicate
potential radio frequency hazards
should not apply where the transmit
power of the transceiver is so low as to
present no safety hazard at any distance.
It contends that requiring marking in
those circumstances is overregulatory,
and could unnecessarily raise concerns
among potential subscribers, causing the
pilot project to fail from lack of
consumer acceptance. Arguing that its
portable devices are not expected to
exceed one watt in power, it contends
that the Commission’s current rules
sufficiently protect the public (citing 47
CFR 2.10093 [“Radiofrequency radiation
exposure evaluation; portable
devices.”]). It argues that the Order
should be revised to provide that
portable devices shall comply with the
provisions of § 2.1093 of the
Commission’s rules (47 CFR 2.1093),
including the radiation exposure
limitations set forth in § 2.1093(d)(2).

15. We agree with the petitioner that
RF safety rules for digital data service
devices should be consistent with
existing rules for similar devices.
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However, similar devices that are used
as subscriber transceivers and marketed
to the public have been subject to
labeling requirements to alert
consumers to the presence of RF energy
and to ensure that safe distances from
transmitting antennas are maintained
(47 CFR 1.1307(b)). Such devices have
generally been classified as ‘““‘mobile”
devices under our rules, not as
“portable” devices. For purposes of
determining how to evaluate RF devices
for compliance with the Commission’s
RF safety rules, non-fixed devices have
been classified as either “mobile” or
“portable,” based on the separation
distance between radiating structures
and users (this is defined in 47 CFR
2.1091 and 2.1093 and is discussed in
the FCC’s OET Bulletin 65, (1997)). A
classification of ““mobile” means that
compliance with the Commission’s RF
safety rules can be accomplished by
providing users with information on
safe distances to maintain from
transmitting antennas in order to meet
field intensity limits for Maximum
Permissible Exposure (MPE).

16. The petitioner proposes to have
digital data service devices be subject to
the provisions of § 2.1093, the section of
our rules which specifies requirements
for devices classified as “portable” in
terms of compliance with the
Commission’s limits for localized
Specific Absorption Rate (SAR). For a
device to be classified as “portable” it
is assumed that it is possible for the
separation distance between the
radiating structure of the device and a
user to be less than 20 cm during
transmit operation. Compliance with the
SAR limit (the general population limit
of 1.6 watts per kilogram in this case)
is typically determined by means of
laboratory testing (see Supplement C
(2001) to the FCC’s OET Bulletin 65
(1997) for details). We agree that the
response stations used in connection
with the pilot project can be classified
as ‘“portable” devices and subject to the
provisions of § 2.1093, as long as the
appropriate SAR data are obtained and
made available to the Commission
demonstrating compliance with the SAR
limit. A determination of “worst case”
exposure would be indicated by
evaluating SAR with a zero separation
distance. If compliance with the SAR
limit is demonstrated in this condition,
using maximum operating power, then
labeling would not be required, since no
separation distance would be required
for compliance. On the other hand, if a
certain separation distance (less than 20
cm) is required for compliance with the
SAR limit, then the applicant will have

to demonstrate that a user cannot be
exposed closer than that distance.

17. Accordingly, we will require
portable response stations used in
connection with the pilot project to
comply with the RF exposure limits and
related provisions of § 2.1093 of our
rules, relevant to devices subject to
routine environmental evaluation for RF
exposure prior to equipment
authorization or use. Although we have
not required that these devices be
subject to equipment authorization,
applicants must submit to the
Commission evidence of compliance
with the SAR limits specified in
§2.1093, including information on how
any required separation distances, as
discussed above, will be maintained.
Based on our previous experience in
analyzing SAR from portable devices,
we will not require SAR testing and will
categorically exclude from routine RF
evaluation devices that do not radiate a
power level in excess of 50 milliwatts.

D. Technical Operation

18. In the Order, we anticipate the
possibility that several types of
transmission facilities may be involved
in each pilot project station. First, we
expect that most, if not all, of these
projects will involve digital
transmissions from a main base station
at the authorized site of the underlying
LPTV station. Unless the evaluation of
its digital modulation method requires
otherwise, we would assume that
operation of such a facility will not
represent a significantly increased
interference threat compared to the
authorized LPTYV station if the antenna
height is not increased and the digital
average power does not exceed 10
percent of the authorized analog LPTV
power (10 dB less power). We noted that
in DTV service, this level of digital
power is adequate to provide coverage
of the same area. We said that the
Commission’s staff will not evaluate at
the application stage the interference
potential of a main digital base station
conforming to this restriction.

19. In the Order, we said that the
second type of transmission facility
might consist of one or more additional
base stations (boosters) located at sites
away from the authorized LPTV
transmitter site. We decided to treat
such stations as we treat analog TV
booster stations except that each booster
may originate its own data messages. As
such, we noted our expectation that
such facilities would be limited to a site
location, power and antenna height
combination that would not extend the
coverage area of the main base station in
any direction. We stated that we would
require an exhibit demonstrating that

booster coverage is contained within
main base station coverage, based on the
digital field strength predicted from the
main base station at the protected
contour of the underlying analog LPTV
authorization. Further, we stated that
we would assume at the application
stage that such an operation will not
cause additional interference unless an
interference situation is demonstrated in
an informal objection to the application.
We said that, absent such an objection,
the Commission’s staff will not evaluate
at the application stage the interference
potential of an additional digital base
station conforming to this restriction.

20. Digital Power Issue. AccelerNet
asks the Commission to allow UHF
LPTYV pilot project stations to transmit
with up to 15kW average digital power
if existing interference protection
criteria are met. AccelerNet argues that
the provision in the Order could be read
to limit average digital power to 10
percent of the authorized analog power
of the underlying LPTV station. It states
that discussion with staff indicates that
this was not intended, and asks that the
Commission clarify that this is the case.
It adds that a 10 percent limit would be
an unjustified restriction on provision of
its service, because, under the rules,
UHF LPTYV stations are limited to 15 kW
average digital power if existing
interference protection criteria are met
(47 CFR 74.735(b)(2)). It asks that the
Order be clarified to allow operation up
to 15 kW average digital power if
existing interference protection criteria
are met.

21. Boosters. AccelerNet urges the
Commission to allow booster stations to
operate at any point within the existing
authorized coverage contours of the
main base station, provided that no
interference to protected stations would
be created. It asks that some degree of
flexibility be provided for the location
of booster stations to allow LPTV
stations to cover natural market areas
associated with their communities of
license, but which may be outside their
existing coverage contours. It suggests
that booster stations be allowed to
operate at any point within the existing
authorized coverage contours of the
main base station, provided that no
interference to protected stations would
be created, and provided that the pilot
project stations would not be entitled to
interference protection outside their
existing authorized service contours of
the underlying analog LPTV
authorization.

22. On reconsideration of both these
issues, we reach the same conclusion, of
which there are two parts. First we deal
with the interference protection that
must be afforded to the LPTV stations
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participating in this pilot project.
Second, we deal with the interference
protection that pilot project stations
must afford to all other stations that are
entitled to protection.

23. Interference protection of a pilot
project station will be limited to the
analog TV protected contour of the
underlying LPTV station. That
underlying LPTV station authorization
may be modified in accordance with the
LPTV rules and procedures. When and
if the LPTV rules are amended to allow
digital LPTV authorizations, the
underlying analog LPTV station may be
converted to a digital LPTV
authorization in accordance with those
rules. Pilot project authorizations for
digital power in excess of 10 percent of
the underlying analog LPTV station
power will not entitle the station to any
additional interference protection.
Similarly, booster station authorizations
that may allow the pilot project station
to provide service in areas beyond the
underlying LPTV protected contour will
not entitle the pilot project station to
additional interference protection.

24. As requested, we clarify that a
pilot project station is not limited to an
effective radiated power that is 10
percent or less than that of the analog
power of the associated LPTV station. A
pilot project station will be assumed at
the application stage to provide the
required interference protection to other
stations if it conforms to the 10 percent
of the LPTV analog power criterion and
any booster stations do not extend the
analog LPTV authorized protected
contour. Requests for greater pilot
project power, up to the 15 kilowatt
effective radiated power limit for UHF
digital LPTV stations, or for boosters
located within the analog LPTV
protected contour extending the pilot
project service beyond the analog
protected contour, must include a
showing that no interference is
predicted to any other service that is
entitled to protection. (The digital
effective radiated power limit in the
LPTV rules for VHF station is 300 watts
(47 CFR 74.735(b)(1)). Pilot project
booster stations may be located
anywhere within the protected contour
of the underlying analog LPTV
authorization based on a showing of

noninterference to protected stations.
On this basis we will not prohibit a
booster from extending service beyond
the protected contour.

III. Administrative Matters

25. Paperwork Reduction Act
Analysis. This Order on
Reconsideration may contain either
proposed or modified information
collections. As part of our continuing
effort to reduce paperwork burdens, we
invite the general public to take this
opportunity to comment on the
information collections contained in
this Order, as required by the Paperwork
Reduction Act of 1996. Public and
agency comments are due May 3, 2002.
Comments should address: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Commission,
including whether the information shall
have practical utility; (b) ways to
enhance the quality, utility, and clarity
of the information collected; and (c)
ways to minimize the burden of the
collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.
In addition to filing comments with the
Secretary, a copy of any comments on
the information collections contained
herein should be submitted to Judy
Boley, Federal Communications
Commission, 445 Twelfth Street, SW.,
Room C-1804, Washington, DC 20554,
or via the Internet to jboley@fcc.gov and
to Jeanette Thornton, OMB Desk Officer,
10236 NEOB, 725 17th Street, NW.,
Washington, DC 20503 or via the
Internet to JThornto@omb.eop.gov.

26. Final Regulatory Flexibility
Analysis. No regulatory flexibility
analysis is required because the rules
adopted in the Order and this Order on
Reconsideration were adopted without
notice and comment rule making.

27. Congressional Review Act. These
rules, promulgated without notice and
comment rule making, are not subject to
the provisions of the Congressional
Review Act.

IV. Ordering Clauses

28. Pursuant to the authority
contained in sections 1, 2(a), 4(i), 7, and

336 of the Communications Act of 1934
as amended, 47 U.S.C. 1, 2(a), 4(i), 7 and
336, part 74 of the Commission’s rules,
47 CFR part 74, is amended as set forth.
29. The rule amendments set forth
shall be effective February 14, 2002.

30. The petition for reconsideration
filed by U.S. Interactive, L.L.C., is
granted to the extent discussed herein,
and otherwise is denied.

31. This proceeding is terminated.
List of Subjects in 47 CFR Part 74

Television.

Federal Communications Commission.
William F. Caton,
Acting Secretary.

Rules

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 74 as
follows:

PART 74—EXPERIMENTAL RADIO,
AUXILIARY, SPECIAL BROADCAST
AND OTHER PROGRAM
DISTRIBUTION SERVICES

Subpart G—Low Power TV, TV
Translator, and TV Booster Stations is
amended to read as follows:

1. The authority citation for part 74
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 307, 336(f),
336(h) and 554.

2. Section 74.785 is revised to read as
follows:

§74.785 Low power TV digital data service
pilot project.

Low power TV stations authorized
pursuant to the LPTV Digital Data
Services Act (Public Law 106-554, 114
Stat. 4577, December 1, 2000) to
participate in a digital data service pilot
project shall be subject to the provisions
of the Commission Order implementing
that Act. FCC 01-137, adopted April 19,
2001, as modified by the Commission
Order on Reconsideration, FCC 02—40,
adopted February 12, 2002.

[FR Doc. 02—4978 Filed 3—1-02; 8:45 am|]
BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 1124 and 1135

[Docket No. AO-368-A30, AO-380-A18;
DA-01-08]

Milk in the Pacific Northwest and
Western Marketing Areas; Notice of
Hearing on Proposed Amendments to
Tentative Marketing Agreements and
Orders

7 CFR part | Marketing area AO Nos.

1124 .......... Pacific North- | AO-368-A30
west.

1135 ........... Western .......... AO-380-A18

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule; Notice of public
hearing on proposed rulemaking.

SUMMARY: The hearing is being held to
consider proposals that would amend
certain pooling and related provisions of
the Pacific Northwest and Western
Federal milk orders. Proposals
pertaining to the Pacific Northwest
order include redefining the pool plant
and producer milk definitions to
organize distant milk supplies into state
units for meeting pool performance
standards and eliminating the ability of
handlers to pool the same milk under
more than one marketwide pool.
Proposals to amend the Western order
would provide for net shipments for
pool supply plant qualification, increase
the cooperative pool plant delivery
performance standard, eliminate the
proprietary bulk tank unit provision,
reduce the diversion allowance for
producer milk and calculate diversions
on a net basis, and establish
transportation and assembly credit
provisions. Other proposed
amendments to the Western order
would redefine the pool plant and
producer milk definitions to organize
distant milk supplies into state units for
meeting pool performance standards,
eliminate the ability of handlers to pool

the same milk under more than one
marketwide pool, and clarify the
proprietary bulk tank handler, producer,
and producer milk definitions.
Testimony will be taken to determine if
any of the proposals should be handled
on an emergency basis.

DATES: The hearing will convene at 8:30
a.m. on Tuesday April 2, 2002.
ADDRESSES: The hearing will be held at
the Hilton Hotel, Salt Lake City Airport,
5151 Wiley Post Way, Salt Lake City,
UT 84116-2891, (801) 539-1515 (voice),
(801) 539-1113 (fax).

FOR FURTHER INFORMATION CONTACT:
Gino Tosi, Marketing Specialist, Order
Formulation Branch, USDA/AMS/Dairy
Programs, Room 2968, 1400
Independence Avenue, SW STOP 0231,
Washington, DC 20250-0231, (202)690—
1366, e-mail address:
Gino.Tosi@usda.gov.

Persons requiring a sign language
interpreter or other special
accommodations should contact Joanne
Walter at email
jwalter@fmmaseattle.com before the
hearing begins.

SUPPLEMENTARY INFORMATION: This
administrative action is governed by the
provisions of Sections 556 and 557 of
Title 5 of the United States Code and,
therefore, is excluded from the
requirements of Executive Order 12866.

Notice is hereby given of a public
hearing to be held at the Hilton Hotel,
Salt Lake City Airport, 5151 Wiley Post
Way, Salt Lake City, UT 84116-2891,
(801) 539-1515 (voice), (801) 539-1113
(fax), beginning at 8:30 a.m., on
Tuesday, April 2, 2002, with respect to
proposed amendments to the tentative
marketing agreements and to the orders
regulating the handling of milk in the
Pacific Northwest and Western
marketing areas.

The hearing is called pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), and the applicable
rules of practice and procedure
governing the formulation of marketing
agreements and marketing orders (7 CFR
part 900).

The purpose of the hearing is to
receive evidence with respect to the
economic and marketing conditions
which relate to the proposed
amendments, hereinafter set forth, and
any appropriate modifications thereof,
to the tentative marketing agreements
and to the orders.

Evidence also will be taken to
determine whether emergency
marketing conditions exist that would
warrant omission of a recommended
decision under the rules of practice and
procedure (7 CFR 900.12(d)) with
respect to the proposals.

Actions under the Federal milk order
program are subject to the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).
This Act seeks to ensure that, within the
statutory authority of a program, the
regulatory and informational
requirements are tailored to the size and
nature of small businesses. For the
purpose of the Act, a dairy farm is a
“small business” if it has an annual
gross revenue of less than $750,000 or
produces less than 500,000 pounds of
milk per month, and a dairy products
manufacturer is a “small business” if it
has fewer than 500 employees. Most
parties subject to a milk order are
considered as a small business.
Accordingly, interested parties are
invited to present evidence on the
probable regulatory and informational
impact of the hearing proposals on
small businesses. Also, parties may
suggest modifications of these proposals
for the purpose of tailoring their
applicability to small businesses.

The amendments to the rules
proposed herein have been reviewed
under Executive Order 12988, Civil
Justice Reform. They are not intended to
have a retroactive effect. If adopted, the
proposed amendments would not
preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Agricultural Marketing
Agreement Act provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under Section 8c(15)(A) of the
Act, any handler subject to an order may
request modification or exemption from
such order by filing with the
Department a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with the
law. A handler is afforded the
opportunity for a hearing on the
petition. After a hearing, the Department
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has its
principal place of business, has
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jurisdiction in equity to review the
Department’s ruling on the petition,
provided a bill in equity is filed not
later than 20 days after the date of the
entry of the ruling.

Interested parties who wish to
introduce exhibits should provide the
Presiding Officer at the hearing with
three copies of such exhibits for the
Official Record.Also, it would be
helpful if additional copies are available
for the use of other participants at the
hearing.

List of Subjects in 7 CFR Parts 1124 and
1135

Milk marketing orders.

The authority citation for 7 CFR Parts
1124 and 1135 continues to read as
follows:

Authority: 7 U.S.C. 601-674.

The proposed amendments, as set
forth below, have not received the
approval of the Department of
Agriculture.

PART 1124—MILK IN THE PACIFIC
NORTHWEST MARKETING AREA

Proposals No. 1 and 2 Pertain only to
the Pacific Northwest Order.

Proposed by: Northwest Dairy
Association

Proposal No. 1

Amend the Producer definition in
“1124.12 to prevent the pooling of the
same milk under the Pacific Northwest
Federal order and a State marketwide
order at the same time by adding a new
paragraph (b)(6) to read as follows:

§1124.12 Producer.
* * * * *

(b) * * *

(6) A dairy farmer whose milk is
pooled on a state order with a
marketwide pool.

Proposed by Dairy Farmers of America

Proposal No. 2

Amend the pool supply plant and
producer milk definitions to require that
milk from “distant” locations be
reported by individual state units, each
of which would be subject to the
performance standards applicable to
supply plants and producer milk by
adding a new paragraph (c)(5) in
§1124.7 and redesignating *“ 1124.13
paragraph (e)(5) as (e)(6) and adding a
new paragraph (e)(5) to read as follows:

§1124.7 Pool Plant.

(C * * *
(5) If milk is delivered to a plant
physically located outside the State of

Washington or the Oregon counties of
Benton, Clackamas, Clatsop, Columbia,
Coos, Crook, Curry, Deschutes, Douglas,
Gilliam, Hood River, Jackson, Jefferson,
Josephine, Klamath, Lake, Lane,
Lincoln, Linn, Marion, Morrow,
Multnomah, Polk, Sherman, Tillamook,
Umatilla, Wasco, Washington, Wheeler,
and Yamhill or the Idaho counties of
Benewah, Bonner, Boundary, Kootenai,
Latah, and Shoshone by producers also
located outside the area specified in this
paragraph, producer receipts at such
plant shall be organized by individual
state units and each unit shall be subject
to the following requirements:

(i) Each unit shall be reported
separately pursuant to § 1124.30.

(ii) At least the required minimum
percentage and delivery requirements
specified in § 1124.7(c) and (c)(1) of the
producer milk of each unit of the
handler shall be delivered to plants
described in §1124.7(a) or (b), and such
deliveries shall not be used by the
handler in meeting the minimum
shipping percentages required pursuant
to §1124.7(c)(1); and

(iii) The percentages of
§1124.7(c)(3)(ii) are subject to any
adjustments that may be made pursuant
to §1124.7(g).

* * * * *

§1124.13 Producer Milk.

* * * * *

(e] * % %

(5) Milk receipts from producers
whose farms that are physically located
outside the State of Washington or the
Oregon counties of Benton, Clackamas,
Clatsop, Columbia, Coos, Crook, Curry,
Deschutes, Douglas, Gilliam, Hood
River, Jackson, Jefferson, Josephine,
Klamath, Lake, Lane, Lincoln, Linn,
Marion, Morrow, Multnomah, Polk,
Sherman, Tillamook, Umatilla, Wasco,
Washington, Wheeler, and Yambhill or
the Idaho counties of Benewah, Bonner,
Boundary, Kootenai, Latah, and
Shoshone. Such producers shall be
organized by individual state units and
each unit shall be subject to the
following requirements:

(i) Each unit shall be reported
separately pursuant to § 1124.30.

(ii) For pooling purposes, each
reporting unit must satisfy the shipping
standards specified for a supply plant
pursuant to § 1124.7(c) and (c)(1), and
such deliveries shall not be used by the
handler in meeting the minimum
shipping percentages required pursuant
to §1124.13(c); and

(iii) The percentages of § 1124.13(e)(5)
are subject to any adjustments that may
be made pursuant to § 1124.13(e)(6).

* * * * *

PART 1135—MILK IN THE WESTERN
MARKETING AREA

Proposals 3 through 16 pertain only to
the Western Order.

Proposals 3 Through 9 Proposed by
Dairy Farmers of America

Proposal No. 3

Establish a ‘“net shipment” provision
applicable to deliveries to pool
distributing plants as well as pool
supply plants by adding a new
paragraph (c)(5) in ““ 1135.7 to read as
follows:

§1135.7 Pool plant.

* * * * *

(C) * x %

(5) Shipments used in determining
qualifying percentages shall be milk
transferred or diverted to and physically
received by distributing pool plants, less
any transfers of bulk fluid milk products

from such distributing pool plants.

Proposal No. 4

Increase the cooperative pool plant
provision delivery performance
standard from 35% to 50% by revising
““1135.7 paragraph (d) to read as
follows:

§1135.7 Pool plant.

* * * * *

(d) A milk manufacturing plant
located within the marketing area that is
operated by a cooperative association if,
during the month or the immediately
preceding 12-month period ending with
the current month, 50 percent or more
of such cooperative’s member producer
milk (and any producer milk of
nonmembers and members of another
cooperative association which may be
marketed by the cooperative
association) is physically received in the
form of bulk fluid milk products
(excluding concentrated milk
transferred to a distributing plant for an
agreed-upon use other than Class I) at
plants specified in paragraph (a) or (b)
of this section either directly from farms
or by transfer from supply plants
operated by the cooperative association
and from plants of the cooperative
association for which pool plant status
has been requested under this
paragraph, subject to the following

conditions:
* * * * *

Proposal No. 5

Eliminate the bulk tank handler
provision in the Western order by
removing ““ 1135.11.
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Proposal No. 6

Reduce the amount of producer milk
eligible for diversion to nonpool plants
from 90 percent to 70 percent by
revising ““ 1135.13 paragraph (d)(2) to
read as follows:

§1135.13 Producer milk.

* * * * *

(d)* * %

(2) Of the quantity of producer milk
received during the month (including
diversions) the handler diverts to
nonpool plants not more than 70
percent;

* * * * *

Proposal No. 7

Amend diversion percentages in
1135.13 be calculated on a net basis and
to be applicable to both pool supply
plants and nonpool plants, by
redesignating paragraphs (d)(3) through
(d)(6) as paragraphs (d)(4) through
(d)(7), and adding a new paragraph
(d)(3) to ““ 1135.13 to read as follows:

§1135.13 Producer milk.

* * * * *

(d)* * %

(3) Receipts used in determining
qualifying percentages shall be milk
transferred to, diverted to, or delivered
from farms of producers pursuant to
§1000.9(c) and physically received by
plants described in § 1135.7(a) or (b),
less any transfers or diversions of bulk
fluid milk products from such pool
distributing plants.

* * * * *

Proposal No. 8

Establish a partially offset intra-order
transportation credit provision that will
allow shipments traveling distances in
excess of a number of miles representing
a “typical” base hauling distance for the
area to receive credit from the
marketwide pool for supplying the Class
I needs of the market. Credit would be
limited to producers physically located
within the marketing area. Payment
would be made to the milk supplier. An
assembly credit would be applied to
milk delivered to distributing plants.
The reporting requirements of the order,
in §§1135.30 and 1135.32, would be
amended to accommodate the
transportation and assembly credit
provisions. This would be accomplished
by adding new paragraphs (a)(5) and
(c)(3) in § 1135.30, redesignating the
introductory text in § 1135.32 as
paragraph (a) and republishing it and
adding a paragraph (b) and adding a
new §1135.55 to read as follows:

§1135.30 Reports of receipts and
utilization.
* * * * *

(a] R

(5) Receipts of producer milk
described in § 1135.55 (d), including the
identity of the individual producers
whose milk is eligible for the
transportation credit pursuant to that
paragraph and the date that such milk

was received;
* * * * *

(C] R

(3) With respect to milk for which a
cooperative association is requesting a
transportation credit pursuant to
§1135.55, all of the information
required in paragraph (a)(5) of this
section.

§1135.32 Other Reports.

(a) In addition to the reports required
pursuant to §§1135.30 and 1135.31,
each handler shall report any
information the market administrator
deems necessary to verify or establish
each handler’s obligation under the
order.

(b) On or before the 21st day after the
end of each month, each handler
described in § 1000.9(a) and (c) shall
report to the market administrator any
adjustments to transportation credit
requests as reported pursuant to
§1135.30(a)(5).

§1135.55 Transportation credits and
assembly credits.

(a) Payments for the transportation of
and assembly of milk supplies for pool
distributing plants to cooperative
associations and handlers that request
them shall be made as follows:

(1) On or before the 14th day (except
as provided in § 1000.90) after the end
of each month, the market administrator
shall pay to each handler that received
and reported pursuant to § 1135.30(a)(5)
milk directly from producers’ farms, a
preliminary amount determined
pursuant to paragraph (b) and/or (c) of
this section;

(2) The market administrator shall
accept adjusted requests for
transportation credits on or before the
21st day of the month following the
month for which such credits were
requested pursuant to § 1135.32(a). After
such date, a preliminary audit will be
conducted by the market administrator.
Handlers will be promptly notified of an
overpayment of credits based upon this
final computation and remedial
payments will be made on or before the
next payment date for the following
month;

(3) Transportation credits paid
pursuant to paragraph (a)(1) and (2) of
this section shall be subject to final

verification by the market administrator
pursuant to § 1000.77. Adjusted
payments will remain subject to the
final computation established pursuant
to paragraph (a)(2) of this section; and

(4) In the event that a qualified
cooperative association is the
responsible party for whose account
such milk is received and written
documentation of this fact is provided
to the market administrator pursuant to
§ 1135.30(c)(3) prior to the date payment
is due, the transportation credits for
such milk computed pursuant to this
section shall be made to such
cooperative association rather than to
the operator of the pool plant at which
the milk was received.

(b) Each handler operating a pool
distributing plant described in
§1135.7(a) or (b) that receives bulk milk
directly from farms of producers
described in § 1135.12 that are located
within the marketing area, shall receive
a transportation credit for such milk
computed as follows:

(1) Determine the hundredweight of
milk eligible for the credit by
completing the steps in paragraph (d) of
this section;

(2) Multiply the hundredweight of
milk eligible for the credit by .38 cents
times the number of miles between the
receiving plant and the farm less 80
miles;

(3) Subtract from the effective Class I
price at the receiving plant the effective
Class I price of the county that the farm
is located in;

(4) Multiply any positive amount
resulting from the subtraction in
paragraph (b)(3) of this section by the
hundredweight of milk eligible for the
credit; and

(5) Subtract the amount computed in
paragraph (b)(4) of this section from the
amount computed in paragraph (b)(2) of
this section. If the amount computed in
paragraph (b)(4) of this section exceeds
the amount computed in paragraph
(b)(2) of this section, the transportation
credit shall be zero.

(c) Each handler operating a pool
distributing plant described in
§1135.7(a) or (b) that receives milk from
dairy farmers, each handler that
transfers or diverts bulk milk from a
pool plant to a pool distributing plant,
and each handler described in
§ 1000.9(c) that delivers producer milk
to a pool distributing plant shall receive
an assembly credit on the portion of
such milk eligible for the credit
pursuant to paragraph (d) of this
section. The credit shall be computed by
multiplying the hundredweight of milk
eligible for the credit by 5 cents.

(d) The following procedure shall be
used to determine the amount of milk
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eligible for transportation and assembly
credits pursuant to paragraphs (b) and
(c) of this section:

(1) At each pool distributing plant,
determine the aggregate quantity of
Class I milk, excluding beginning
inventory of packaged fluid milk
products;

(2) Subtract the quantity of packaged
fluid milk products received at the pool
distributing plant from other pool plants
and from nonpool plants if such receipts
are assigned to Class I;

(3) Subtract the quantity of bulk milk
shipped from the pool distributing plant
to other plants to the extent that such
milk is classified as Class I milk;

(4) Subtract the quantity of bulk other
source milk received at the pool
distributing plant that is assigned to
Class I pursuant to § 1000.43(d) and
1000.44; and

(5) Assign the remaining quantity pro
rata to bulk physical receipts during the
month from:

(i) Producers;

(ii) Handlers described in § 1000.9(c);

(ii1) Handlers described in § 1135.11;
and

(iv) Other pool plants.

(e) For purposes of this section, the
distances to be computed shall be
determined by the market administrator
using the shortest available state and/or
Federal highway mileage. Mileage
determinations are subject to
redetermination at all times. In the
event a handler requests a
redetermination of the mileage
pertaining to any plant, the market
administrator shall notify the handler of
such redetermination within 30 days
after the receipt of such request. Any
financial obligations resulting from a
change in mileage shall not be
retroactive for any periods prior to the
redetermination by the market
administrator.

(f) In the case of a direct ship farm
load the distance shall be measured
from the farm on the route that results
in the fewest miles. It shall be the
responsibility of the reporting handler
to designate such farm and for the
purpose of computing mileages, the city
closest to that farm.

Proposal No. 9

Amend §§1135.7 and 1135.13 to
establish state unit standards for milk
from “distant” supply locations. Add a
new paragraph (c)(3) to the pool supply
plant definition in § 1135.7, redesignate
§1135.13 paragraph (d)(6) as paragraph
(d)(7) and add a new paragraph (d)(6) to
the producer milk definition to read as
follows:

§1135.7 Pool plant.

* * * * *

* k%
C

(3) If milk is delivered to a plant
physically located outside the Idaho
counties of Ada, Adams, Bannock, Bear
Lake, Bingham, Blaine, Boise,
Bonneville, Camas, Canyon, Caribou,
Cassia, Elmore, Franklin, Gem, Gooding,
Jefferson, Jerome, Lincoln, Madison,
Minidoka, Oneida, Owyhee, Payette,
Power, Twin Falls, Valley and
Washington or the Nevada Counties of
Elko, Lincoln and White Pine or the
Oregon counties of Baker, Grant,
Harney, Malheur, and Union or the state
of Utah or the Wyoming counties of
Lincoln or Uinta by producers also
located outside the area specified in this
paragraph, producer receipts at such
plant shall be organized by individual
state units and each unit shall be subject
to the following requirements:

(i) Each unit shall be reported
separately pursuant to § 1135.30.

(ii) At least the required minimum
percentage and delivery requirements
specified in section § 1135.7(c) and
(c)(1) of the producer milk of each unit
of the handler shall be delivered to
plants described in § 1135.7(a) or (b),
and such deliveries shall not be used by
the handler in meeting the minimum
shipping percentages required pursuant
to §1135.7(c); and

(iii) The percentages of
§1135.7(c)(3)(ii) are subject to any
adjustments that may be made pursuant
to §1135.7(g).

* * * * *

§1135.13 Producer milk.

(d) * % %

(6) Milk receipts from producers
whose farms that are physically located
outside the Idaho counties of Ada,
Adams, Bannock, Bear Lake, Bingham,
Blaine, Boise, Bonneville, Camas,
Canyon, Caribou, Cassia, Elmore,
Franklin, Gem, Gooding, Jefferson,
Jerome, Lincoln, Madison, Minidoka,
Oneida, Owyhee, Payette, Power, Twin
Falls, Valley and Washington or the
Nevada Counties of Elko, Lincoln and
White Pine or the Oregon counties of
Baker, Grant, Harney, Malheur, and
Union or the state of Utah or the
Wyoming counties of Lincoln or Uinta.
Such producers shall be organized by
individual state units and each unit
shall be subject to the following
requirements:

(i) Each unit shall be reported
separately pursuant to § 1135.30.

(ii) For pooling purposes, each
reporting unit must satisfy the shipping
standards specified for a supply plant
pursuant to § 1135.7(c) and (c)(1), and
such deliveries shall not be used by the
handler in meeting the minimum

shipping percentages required pursuant
to §1135.13(c); and

(iii) The percentages of § 1135.13(d)(6)
are subject to any adjustments that may
be made pursuant to § 1135.13(d)(7).

* * * * *

Submitted by Northwest Dairy
Association

Proposal No. 10

Prevent producers who share in the
proceeds of a state marketwide pool
from simultaneously sharing in the
proceeds of a federal marketwide pool
on the same milk in the same month by
amending the Producer provision in
§1135.12 by adding a new paragraph
(b)(6) to read as follows:

§1135.12 Producer.
* * * * *

(b) * k%

(6) A dairy farmer whose milk is
pooled on a state order with a market
widepool.

Proposals 11 through 13, submitted by
Meadow Gold Dairies, are to be
considered as alternatives.

Assure that Class I handlers make
uniform payments for their raw milk
purchases by amending the proprietary
bulk tank handler provision or by
amending the provision regarding
payments to producers and to
cooperative associations.

Proposal No. 11

Amend §1135.11 by adding
paragraph (c) to read as follows:

§1135.11 Proprietary bulk tank handler.

* * * * *

(c) Milk defined as producer milk
pursuant to § 1135.13(a) shall be
reported and considered as producer
milk at the pool plant where received.

Proposal No. 12

Amend §1135.73 by revising
paragraphs (b), introductory text, and
(b)(1) and adding a new paragraph (b)(5)
to read as follows:

§1135.73 Payments to producers and
cooperative associations.
* * * * *

(b) One day prior to the dates on
which partial and final payments are
due pursuant to paragraph (a) of this
section, each handler shall pay a
cooperative association or a proprietary
bulk tank handler for milk received as
follows:

(1) Partial payment to a cooperative
association or a proprietary bulk tank
handler for bulk milk received directly
from producers’ farms. For bulk milk
(including the milk of producers who
are not members of a cooperative



9626

Federal Register/Vol. 67, No. 42/Monday, March 4, 2002 /Proposed Rules

association and who the market
administrator determines have
authorized the cooperative association
to collect payment for their milk)
received during the first 15 days of the
month from a cooperative association in
any capacity, except as the operator of

a pool plant, and for bulk milk received
directly from producers’ farms and
delivered during the first 15 days of the
month for the account of proprietary
bulk tank handler pursuant to § 1135.11,
the payment to the cooperative
association or proprietary bulk tank
handler shall be an amount not less than
1.2 times the lowest class price for the
proceeding month multiplied by the
hundredweight of milk.

* * * * *

(5) Final payment to a proprietary
bulk tank handler for bulk milk received
directly from producers’ farms. For the
total quantity of bulk milk received
directly from producers’ farms and
delivered during the month for the
account of a proprietary bulk tank
handler pursuant to § 1135.11, the final
payment to the proprietary bulk tank
handler for such milk shall be at not less
than the total value of such milk as
determined by multiplying the
respective quantities assigned to each
class under § 1000.44, as follows:

(i) The hundredweight of Class I skim
milk times the Class I skim milk price
for the month plus the pounds of class
I butterfat times the Class I butterfat
price for the month. The Class I prices
to be used shall be the prices effective
at the location of the receiving plant;

(ii) The pounds of nonfat solids in
Class II skim milk by the Class II nonfat
solids price;

(iii) The pounds of butterfat in Class
IT times the Class II butterfat price;

(iv) The pounds of nonfat solids in
Class IV times the nonfat solids price;

(v) The pounds of butterfat in Class III
and Class IV milk times the respective
butterfat prices for the month;

(vi) The pounds of protein in Class III
milk times the protein price;

(vii) The pounds of other solids in
Class III milk times the other solids
price; and

(viii) Add together the amounts
computed in paragraphs (b)(5)(i)
through (vii) of this section and from
that sum deduct any payment made
pursuant to paragraph (b)(1) of this

section.
* * * * *

Proposal No. 13

Amend § 1135.73 by revising
paragraph (a) to read as follows:

§1135.73 Payments to producers and to
cooperative associations.

(a) Except as provided in paragraph
(b) of this section, each handler shall
make payment to each producer,
including each producer from whom
milk moved direct from the farm in a
truck under the control of a handler
defined under §1135.11, from whom
milk is received during the month as

follows:
* * * * *

Proposals 14—16 submitted by the
Market Administrator.

Proposal No. 14

Clarify the Proprietary bulk tank
handler definition by revising the
introductory text of §1135.11 to read as
follows:

§1135.11 Proprietary bulk tank handler.

Any person, except a cooperative
association, with respect to milk that it
receives for its account from the farm of
a producer in a tank truck owned and
operated by, or under the control of,
such person and which is delivered
during the month for the account of
such person to a pool plant described in
§1135.7(a) or §1135.7(b) of another
handler or diverted pursuant to
§1135.13, subject to the following
conditions:

* * * * *

Proposal No. 15

Clarify the Producer definition by
revising § 1135.12 paragraph (b)(5) to
read as follows:

§1135.12 Producer.

(b) * * *

(5) A dairy farmer whose milk was
received at a nonpool plant during the
month from the same farm (except a
nonpool plant that has no utilization of
milk products in any class other than
Class II, Class III, or Class IV) as other
than producer milk under the order in
this part or any other Federal order.
Such a dairy farmer shall be known as
a dairy farmer for other markets.

Proposal No. 16

Clarify the Producer milk definition
by revising § 1135.13 paragraph (d)(1) to
read as follows:

§1135.13 Producer milk.

* * * * *

(d) I .

(1) Milk of a dairy farmer shall not be
eligible for diversion unless at least one
day’s milk production of such dairy
farmer has been physically received as
producer milk at a pool plant and the
dairy farmer has continuously retained

producer status since that time. If a
dairy farmer loses producer status under
the order in this part (except as a result
of a temporary loss of Grade A
approval), the dairy farmer’s milk shall
not be eligible for diversion unless one
day’s milk production has been
physically received as producer milk at
a pool plant during the month;

* * * * *

Proposed by Dairy Programs,
Agricultural Marketing Service.

Proposal No. 17

For both the Pacific Northwest and
the Western orders, make such changes
as may be necessary to make the entire
marketing agreements and the orders
conform with any amendments thereto
that may result from this hearing.

Copies of this notice of hearing and
the orders may be procured from the
Market Administrator of each of the
aforesaid marketing areas, or from the
Hearing Clerk, Room 1083, South
Building, United States Department of
Agriculture, Washington, DC 20250, or
may be inspected there. Copies may also
be obtained at the USDA-AMS website
at http://www.ams.usda.gov/dairy/

Copies of the transcript of testimony
taken at the hearing will not be available
for distribution through the Hearing
Clerk’s Office. If you wish to purchase
a copy, arrangements may be made with
the reporter at the hearing.

From the time that a hearing notice is
issued and until the issuance of a final
decision in a proceeding, Department
employees involved in the decision
making process are prohibited from
discussing the merits of the hearing
issues on an ex parte basis with any
person having an interest in the
proceeding. For this particular
proceeding, the prohibition applies to
employees in the following
organizational units:

Office of the Secretary of Agriculture
Office of the Administrator, Agricultural

Marketing Service
Office of the General Counsel
Dairy Programs, Agricultural Marketing

Service (Washington office) and the

Office of the Market Administrator of

the Pacific Northwest and Western

Marketing Areas
Procedural matters are not subject to the

above prohibition and may be

discussed at any time

Dated: February 26, 2002.
Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 02-5073 Filed 3—1-02; 8:45 am]
BILLING CODE 3410-02-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-CE-70-AD]

RIN 2120-AA64

Airworthiness Directives; de Havilland

Inc. Models DHC-2 Mk. |, DHC-2 MK. I,
and DHC-2 MKk. Il Airplanes

AGENCY: Federal Aviation

Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain de
Havilland Inc. (de Havilland) Models
DHC-2 Mk. I, DHC-2 Mk. II, and DHC—-
2 Mk. IIT airplanes. This proposed AD
would require you to modify the
elevator tip rib on each elevator;
repetitively inspect underneath the
mass balance weights at each elevator
tip rib for corrosion; and either remove
the corrosion or replace a corroded
elevator tip rib depending on the
corrosion damage. This proposed AD is
the result of mandatory continuing
airworthiness information (MCAI)
issued by the airworthiness authority for
Canada. The actions specified by this
proposed AD are intended to detect and
correct corrosion in the mass balance
weights at the elevator tip ribs, which
could result in loss of balance weight
during flight and the elevator control
surface separating from the airplane.
DATES: The Federal Aviation
Administration (FAA) must receive any
comments on this proposed rule on or
before March 29, 2002.
ADDRESSES: Submit comments to FAA,
Central Region, Office of the Regional
Counsel, Attention: Rules Docket No.
97—-CE-70-AD, 901 Locust, Room 506,
Kansas City, Missouri 64106. You may
view any comments at this location
between 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
You may get service information that
applies to this proposed AD from
Bombardier Inc., Bombardier Regional
Aircraft Division, 123 Garratt Boulevard,
Downsview, Ontario, Canada M3K 1Y5;
telephone: (416) 633—7310. You may
also view this information at the Rules
Docket at the address above.
FOR FURTHER INFORMATION CONTACT: Mr.
Jon Hjelm, Aerospace Engineer, New
York Aircraft Certification Office, 10
Fifth Street, 3rd Floor, Valley Stream,
New York, 11581-1200, telephone:
(516) 256-7523, facsimile: (516) 568—
2716.

SUPPLEMENTARY INFORMATION:
Comments Invited

How Do I Comment on This Proposed
AD?

The FAA invites comments on this
proposed rule. You may submit
whatever written data, views, or
arguments you choose. You need to
include the rule’s docket number and
submit your comments to the address
specified under the caption ADDRESSES.
We will consider all comments received
on or before the closing date. We may
amend this proposed rule in light of
comments received. Factual information
that supports your ideas and suggestions
is extremely helpful in evaluating the
effectiveness of this proposed AD action
and determining whether we need to
take additional rulemaking action.

Are There Any Specific Portions of This
Proposed AD I Should Pay Attention
To?

The FAA specifically invites
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed rule that might
suggest a need to modify the rule. You
may view all comments we receive
before and after the closing date of the
rule in the Rules Docket. We will file a
report in the Rules Docket that
summarizes each contact we have with
the public that concerns the substantive
parts of this proposed AD.

How Can I Be Sure FAA Receives My
Comment?

If you want FAA to acknowledge the
receipt of your comments, you must
include a self-addressed, stamped
postcard. On the postcard, write
“Comments to Docket No. 97-CE-70—
AD.” We will date stamp and mail the
postcard back to you.

Discussion

What Events Have Caused This
Proposed AD?

Transport Canada, which is the
airworthiness authority for Canada,
notified FAA that an unsafe condition
may exist on certain de Havilland
Models DHC-2 Mk. I, DHC-2 Mk. II,
and DHC-2 Mk. III airplanes. Transport
Canada reports incidents of corrosion
found in the area of the elevator tip rib
underneath the mass balance weights on
several of the above-referenced
airplanes.

What Are the Consequences if the
Condition Is Not Corrected?

These conditions, if not detected and
corrected, could result in loss of balance
weight during flight and the elevator

control surface separating from the
airplane.

Is There Service Information That
Applies to This Subject?

De Havilland has issued Beaver
Service Bulletin Number 2/50, dated
May 9, 1997 (applicable to Models
DHC-2 Mk. I and DHC-2 Mk. II
airplanes); and Beaver Service Bulletin
Number TB/58, dated May 9, 1997
(applicable to Model DHC-2 Mk. III
airplanes).

What Are the Provisions of This Service
Information?

These service bulletins include
procedures for:

—modifying the elevator tip rib on each
elevator;

—repetitively inspecting underneath the
mass balance weights at the elevator
tip rib for corrosion; and

—either removing the corrosion or
replacing the corroded elevator tip rib
depending on the corrosion damage.

What Action Did Transport Canada
Take?

Transport Canada classified these
service bulletins as mandatory and
issued AD No. CF-97-06, dated May 28,
1997, in order to ensure the continued
airworthiness of these airplanes in
Canada.

Was This in Accordance With the
Bilateral Airworthiness Agreement?

These airplane models are
manufactured in Canada and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement.

Pursuant to this bilateral
airworthiness agreement, Transport
Canada has kept FAA informed of the
situation described above.

The FAA’s Determination and an
Explanation of the Provisions of This
Proposed AD

What Has FAA Decided?

The FAA has examined the findings
of Transport Canada; reviewed all
available information, including the
service information referenced above;
and determined that:

—the unsafe condition referenced in
this document exists or could develop
on other de Havilland Models DHC-
2 Mk. I, DHC-2 Mk. II, and DHG-2
Mk. III of the same type design that
are on the U.S. registry;

—the actions specified in the
previously-referenced service
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information should be accomplished
on the affected airplanes; and

—AD action should be taken in order to
correct this unsafe condition.

What Would This Proposed AD Require?

This proposed AD would require you
to modify the elevator tip rib on each
elevator; repetitively inspect underneath
the mass balance weights at the elevator

rib tip for corrosion; and either remove
the corrosion or replace the corroded
elevator tip rib depending on the
corrosion damage.

Cost Impact

How Many Airplanes Would This
Proposed AD Impact?

We estimate that this proposed AD
affects 160 airplanes in the U.S. registry.

What Would Be the Cost Impact of This
Proposed AD on Owners/Operators of
the Affected Airplanes?

We estimate the following costs to
accomplish the proposed modification
and initial inspection:

Total cost per | Total cost on

Labor cost Parts cost airplane U.S. operators
13 workhours x $60 = $780 ......cccevvevvirveiierieieneeiens No parts cost required .........cccocveververeerieeieese e $780 | $780 x 160 =
$124,800.

These figures only take into account
the proposed modification and initial
inspection costs and do not take into
account the costs of any of the proposed
repetitive inspections or the cost to
replace any elevator tip rib that would
be found corroded past a certain extent.
We have no way of determining the
number of repetitive inspections each
owner/operator would incur over the
life of each affected airplane or the
number of elevator tip ribs that would
need to be replaced.

Compliance Time of This Proposed AD

What Would Be the Compliance Time of
This Proposed AD?

The compliance time of this proposed
AD is “within the next 6 calendar
months after the effective date of this
AD”.

Why Is the Compliance Time Presented
in Calendar Time Instead of Hours
Time-in-Service (TIS)?

We have determined that a calendar
time compliance is the most desirable
method because the unsafe condition
described in this proposed AD is caused
by corrosion. Corrosion develops
regardless of whether the airplane is in
service and is not a result of airplane
operation. Therefore, to ensure that the
above-referenced condition is detected
and corrected on all airplanes within a
reasonable period of time without
inadvertently grounding any airplanes, a
compliance schedule based upon
calendar time instead of hours TIS is
proposed.

Regulatory Impact

Would This Proposed AD Impact
Various Entities?

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposed rule
would not have federalism implications
under Executive Order 13132.

Would This Proposed AD Involve a
Significant Rule or Regulatory Action?

For the reasons discussed above, I
certify that this proposed action (1) is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. FAA amends § 39.13 by adding a
new airworthiness directive (AD) to
read as follows:

De Havilland Inc.: Docket No. 97-CE-70—
AD.

(a) What airplanes are affected by this AD?
This AD affects Models DHC-2 Mk. I, DHC-
2 Mk. II, and DHC-2 Mk. III airplanes, all
serial numbers, certificated in any category.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
airplanes identified in paragraph (a) of this
AD must comply with this AD.

(c) What problem does this AD address?
The actions specified by this AD are intended
to detect and correct corrosion in the mass
balance weights at the elevator tip ribs,
which could result in loss of balance weight
during flight and the elevator control surface
separating from the airplane.

(d) What actions must I accomplish to
address this problem? To address this
problem, you must accomplish the following:
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Actions

Compliance

Procedures

(1) For all affected airplanes: cut an access
hole and install an access cover and ring
doubler on the elevator tip rib of each eleva-
tor.

(2) For all affected airplanes: inspect under-
neath the mass balance weights at each ele-
vator tip rib for corrosion.

(3) For all affected airplanes: if corrosion is
found (during any inspection required by
paragraph (d)(2) of this AD) that is equal to
or less than 0.004 inches depth, remove the
corrosion.

(4) For all affected airplanes: if corrosion is
found (during any inspection required by
paragraph (d)(2) of this AD) that is greater
than 0.004 inches depth, accomplish one of
the following:

(i) use the procedures in the service bul-
letin to manufacture a new tip rib, part
number 2DKC2-TE-77, and replace the
affected tip rib with this new tip rib; or.

(ii) replace any affected elevator tip rib with
a part number (P/N) C2-TE-103AND el-
evator tip rib. You may obtain a P/N C2—
TE-103AND elevator tip rib. You may
obtain a P/N C2-TE-103AND elevator
tip rib from Viking Air Limited, 9574
Hampden Road, Sidney, BC, Canada
VL8 SV5.

(5) In addition to the above for the affected
DHC-2 MK Il airplanes: if corrosion is found
(during any inspection required by paragraph
(d)(2) of this AD) that is greater than 0.004
inches depth on the channel, accomplish one
of the following:

(i) use the procedures in the service bul-
letin to manufacture a new channel re-
placement, part number 2DKC2TE1020—
13, and replace the affected channel
with new channel; or.

(ii) replace the channel with a part number
(P/N) C2-TE-89ND channel. You may
obtain a P/N C2-TE-89ND channel from
Viking Air Limited, 9574 Hampden Road,
Sidney, BC, Canada VL8 SV5.

Within the next 6 calendar months after the
effective date of this AD.

Within the next 6 calendar months after the
effective date of this AD and thereafter at
intervals not to exceed 5 years.

Prior to further flight after any inspection re-
quired in paragraph d(2) of this AD where
the applicable corrosion is found.

Prior to further flight after any inspection re-
quired in paragraph d(2) of this AD where
the applicable corrosion is found.

Prior to further flight after any inspection re-
quired in paragraph d(2) of this AD where
the applicable corrosion is found.

In accordance with the ACCOMPLISHMENT
INSTRUCTIONS section of either de
Havilland Beaver Service Bulletin Number
2/50, dated May 9, 1997 (for Models DHC—
2 Mk. | and DHC-2 Mk. Il airplanes); or de
Havilland Beaver fabricate and Service Bul-
letin Number TB/58, dated May 9, 1997 (for
Model DHC-2 Mk. Il airplanes), as applica-
ble.

In accordance with the ACCOMPLISHMENT
INSTRUCTIONS section of either de
Havilland Beaver Service Bulletin Number
2/50, dated May 9, 1997 (for Models DHC-
2 Mk. | and DHC-2 Il airplanes); or de
Havilland Beaver Service Bulletin Number
TB/58, dated May 9, 1997 (for Model DHC-
2 Mk. lll airplanes), as applicable.

In accordance with the ACCOMPLISHMENT
INSTRUCTIONS section of either de
Havilland Beaver Service Bulletin Number
2/50, dated May 9, 1997 (for Models DHC-
2 Mk. | and DHC-2 Mk. Il airplanes); or de
Havilland Beaver Service Bulletin Number
TB/58, dated May 9, 1997 (for Model DHC-
2 Mk. lll airplanes), as applicable.

In accordance with the ACCOMPLISHMENT
INSTRUCTIONS section of either de
Havilland Beaver Service Bulletin Number
2/50, dated May 9, 1997 (for Models DHC-
2 Mk. | and DHC-2 Mk. Il airplanes); or de
Havilland Beaver Service Bulletin Number
TB/58, dated May 9, 1997 (for Model DHC-
2 Mk. lll airplanes), as applicable.

In accordance with the ACCOMPLISHMENT
INSTRUCTIONS section of de Havilland
Beaver Service Bulletin Number TB/58,
dated May 9, 1997.

(e) Can I comply with this AD in any other
way? You may use an alternative method of
compliance or adjust the compliance time if:

(1) Your alternative method of compliance
provides an equivalent level of safety; and

(2) The Manager, New York Aircraft
Certification Office (ACO), approves your
alternative. Submit your request through an
FAA Principal Maintenance Inspector, who

may add comments and then send it to the
Manager, New York ACO.

Note 1: This AD applies to each airplane

identified in paragraph (a) of this AD,
regardless of whether it has been modified,
altered, or repaired in the area subject to the
requirements of this AD. For airplanes that
have been modified, altered, or repaired so
that the performance of the requirements of

this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (e)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if you have not
eliminated the unsafe condition, specific
actions you propose to address it.
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(f) Where can I get information about any
already-approved alternative methods of
compliance? Contact Mr. Jon Hjelm,
Aerospace Engineer, New York Aircraft
Certification Office, 10 Fifth Street, 3rd Floor,
Valley Stream, New York, 11581-1200,
telephone: (516) 256—7523, facsimile: (516)
568-2716.

(g) What if I need to fly the airplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate your airplane to a location
where you can accomplish the requirements
of this AD.

(h) How do I get copies of the documents
referenced in this AD? You may get copies of
the documents referenced in this AD from
Bombardier Inc., Bombardier Regional
Aircraft Division, 123 Garratt Boulevard,
Downsview, Ontario, Canada M3K 1Y5. You
may view these documents at FAA, Central
Region, Office of the Regional Counsel, 901
Locust, Room 506, Kansas City, Missouri
64106.

Note 2: The subject of this AD is addressed
in Canadian AD No. CF-97-06, dated May
28, 1997.

Issued in Kansas City, Missouri, on
February 21, 2002.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 02—5004 Filed 3—1-02; 8:45 am|]
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION
16 CFR Chapter |

Regulatory Review; Notice of Intent To
Request Public Comments

AGENCY: Federal Trade Commission.

ACTION: Notice of intent to request
public comments.

SUMMARY: As part of its ongoing
systematic review of all Federal Trade
Commission (“Commission”’) rules and
guides, the Commission gives notice
that it intends to request public
comments on the rule and guides listed
below during 2002. The Commission
will request comments on, among other
things, the economic impact of, and the
continuing need for, the rule and
guides; possible conflict between the
rule and guides and state, local, or other
federal laws or regulations; and the
effect on the rule and guides of any
technological, economic, or other
industry changes. No Commission
determination on the need for or the
substance of the rule and guides should
be inferred from the intent to publish
requests for comments.

FOR FURTHER INFORMATION CONTACT:
Further details may be obtained from
the contact person listed for the
particular item.

SUPPLEMENTARY INFORMATION: The
Commission intends to initiate a review

of and solicit public comments on the
following rule and guides during 2002:

(1) Guides Concerning Use of
Endorsements and Testimonials in
Advertising, 16 CFR 255. Agency
Contact: Richard Cleland, Federal Trade
Commission, Bureau of Consumer
Protection, Division of Advertising
Practices, 600 Pennsylvania Ave., NW,
Washington, DC 20580, (202) 326—3088.

(2) Labeling Requirements for
Alternative Fuels and Alternative
Fueled Vehicles, 16 CFR 309. Agency
Contact: Neil Blickman, Federal Trade
Commission, Bureau of Consumer
Protection, Division of Enforcement, 600
Pennsylvania Ave., NW, Washington,
DC 20580, (202) 326—-3038.

As part of its ongoing program to
review all current Commission rules
and guides, the Commission also has
tentatively scheduled reviews of other
rules and guides for 2003 through 2011.
A copy of this tentative schedule is
appended. The Commission may in its
discretion modify or reorder the
schedule in the future to incorporate
new legislative rules, or to respond to
external factors (such as changes in the
law) or other considerations.

Authority: 15 U.S.C. 41-58.
By direction of the Commission.

Donald S. Clark,
Secretary.

APPENDIX—REGULATORY REVIEW MODIFIED REVOLVING TEN-YEAR SCHEDULE

. Year to re-
16 CFR Part Topic view
Guides Concerning Use of Endorsements and Testimonials in AdVErtiSING .......c.coovviriiiniieniiienieieeree e 2002
Labeling Requirements for Alternative Fuels and Alternative Fueled Vehicles 2002
Tire Advertising and Labeling GUIAES ...........cooveviiieiiiiiienie e 2003
Rules and Regulations under the Hobby Protection ACt ...........ccocevieriieiiieniieenieinene 2003
Statements of General Policy or Interpretations Under the Fair Credit Reporting Act . 2003
Guides for the NUISEry INAUSIIY .....ccoouiiiiiiiieiie e 2004
TV PiICtUIE TUDE SIZE RUIE ...ttt e st e e b bt e e et e e e eabb e e e sabe e e e sabeeeesbneeeanes 2004
Retail Food Store Advertising and Marketing PractiCes RUIE ...........ooiiiiiiiiiiieiiii e 2004
Administrative Interpretations, General Policy Statements, and Enforcement Policy Statements 2005
RECYCIEA Ol RUIE ...ttt 2005
Children’s Online Privacy ProteCtion RUIE .........cioiiiiiiiiiiiiiecieei ettt 2005
Credit PraCtiCeS RUIE ...ttt bttt a ettt b e bt nae et e eab e e b e e seneenbe e eareenbee e 2005
Used Car RUIE .......coooiieiiiieiccce e 2005
Guides for Select Leather and Imitation Leather Products . 2006
Mail or Telephone Order Merchandise RUIE ..........cccciiiiiiiiiii e 2006
Regulations Under Section 4 of the Fair Packaging and Labeling Act (“FPLA”) ...... 2006
Exemptions from Part 500 Of the FPLA ... 2006
Regulations Under Section 5(c) of the FPLA .......ccccviivieviiveeciieene 2006
Statements of General Policy or Interpretations Under the FPLA ... 2006
Appliance Labeling RUle .........cccceeviiieeviiee e 2007
Automotive Fuel Ratings, Certification and Posting Rule . 2007
(@0 To] [T o T 0 1 = (U] [ PR 2007
Summary of Consumer Rights, Notice of User Responsibilities, and Notice of Furnisher Responsibilities 2007
under the Fair Credit Reporting Act.

Guides for Private Vocational and Distance Education SChOOIS ...........coceiiiiiiiiiiiieiiiee e 2008
Guides for the use of Environmental Marketing Claims .............ccceevveee.. 2008
Rules and Regulations under the Wool Products Labeling Act of 1939 . 2008
Rules and Regulations under the Fur Products Labeling Act .......c..cccccvveenn. 2008
Rules and Regulations under the Textile Fiber Products Identification Act .. 2008
Rule Concerning the Use of Negative OPtion PIANS ........cccccoiiiireiiiie e riie e sieeeessieee e sre e steeessnneeesnneeeeseees 2008
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APPENDIX—REGULATORY REVIEW MODIFIED REVOLVING TEN-YEAR SCHEDULE—Continued
16 CFR Part Topic Year to re-
view
Guides for the Advertising of Warranties and GUArANTEES .........ccceiieiiiiiiiiiiieiieeie et 2009
Preservation of Consumers’ Claims and Defenses RUIE ...........cccccoiiiiiiiiiiiiiici e 2009
Interpretations of MagnusoN-M0OSS WAITANLY ACE ........coiiiiiiiiiiiii ettt 2009
Disclosure of Written Consumer Product Warranty Terms and Conditions .. 2009
Pre-sale Availability of Written Warranty TErms .......c.cccoceeriiniienieniec e, 2009
Informal Dispute Settlement PrOCEAUIES .........oii ittt ettt ettt et e e e e e e be e e e anbeeesanneee s 2009
Guides for the Jewelry, Precious Metals, and Pewter INAUSEIIES .........oooieiriiiieeiiiiiee e 2010
Care Labeling RUIE ...t 2010
Guides for the Rebuilt, Reconditioned and Other Used Automobile Parts Industry .. 2011
Guides AgaiNSt DECEPLIVE PIICING ...cciuriiiiiiieeitiie ettt ettt ettt e e e s be e e e ssbe e e e sbe e e s nbeeesnnneeesnnnas 2011
Guides AgaiNSt Bait AQVEITISING .....cc.viiiiiiiiiiie ittt ettt et b e 2011
Guides for Advertising Allowances and Other Merchandising Payments and Services 2011
Guide Concerning Use of the Word “Free” and Similar Representations .................... 2011
Guide Concerning Fuel Economy Advertising for New AutOmMODIIES .........cooiiiiiiiiiiiiiiie e 2011

[FR Doc. 02-5124 Filed 3—1-02; 8:45 am]
BILLING CODE 6750-01-M

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-125638-01]
RIN 1545-BA00

Guidance Regarding Deduction and
Capitalization of Expenditures;
Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to advance notice of
proposed rulemaking.

SUMMARY: This document contains a
correction to the advance notice of
proposed rulemaking that was
published in the Federal Register on
Thursday, January 24, 2002 (67 FR
3461) that will clarify the application of
section 263(a) of the Internal Revenue
Code to expenditures incurred in
acquiring, creating, or enhancing certain
intangible assets or benefits.

DATES: This correction is effective
January 24, 2002.

FOR FURTHER INFORMATION CONTACT:
Andrew J. Keyso, (202) 927-9397 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Background

The advance notice of proposed
rulemaking that is the subject of this
correction is under section 263(a) of the
Internal Revenue Code.

Need for Correction

As published, the advance notice of
proposed rulemaking (REG-125638-01)

contains an error which may prove to be
misleading and is in need of
clarification.

Correction of Publication

Accordingly, the publication of the
advance notice of proposed rulemaking
(REG-125638-01), which is the subject
of FR Doc. 02-1678 is corrected as
follows:

On page 3464, column 1, line 7, the
language ““J.J. Case Company v. United
States, 32" is corrected to read ““J.I. Case
Company v. United States, 32.”

Cynthia Grigsby,

Chief, Regulations Unit, Associate Chief
Counsel (Income Tax and Accounting).
[FR Doc. 02—-5111 Filed 3—1-02; 8:45 am)]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301
[REG—-251502-96]
RIN 1545-AU68

Civil Cause of Action for Certain
Unauthorized Collection Actions

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Withdrawal of notice of
proposed rulemaking.

SUMMARY: This document withdraws the
notice of proposed rulemaking relating
to Internal Revenue Code section 7433
that was published in the Federal
Register on Wednesday, December 31,
1997. The proposed regulations
implemented provisions of the Taxpayer
Bill of Rights 2 (TBOR2). TBOR2 raised
the cap on damages under section 7433
and eliminated the jurisdictional

prerequisite requiring a taxpayer to
exhaust administrative remedies before
filing a civil damage action.

FOR FURTHER INFORMATION CONTACT:
Kevin Connelly, 202-622-3640 (not a
toll-free call).

SUPPLEMENTARY INFORMATION:

Background

On Wednesday, December 31, 1997,
the IRS issued proposed regulations
titled Civil Cause of Action for Certain
Unauthorized Collection Actions (62 FR
68242). Because the Internal Revenue
Service Restructuring and Reform Act of
1998 substantially amended section
7433, including sections that TBOR2
had previously amended, we are
withdrawing these proposed regulations
(REG-251502-96). A new notice of
proposed rulemaking containing both
the statutory provisions of TBOR2 and
RRA1998 with respect to damage
actions under section 7433, as well as
section 7426, has been opened.

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Withdrawal of Notice of Proposed
Rulemaking

Accordingly, under the authority of
26 U.S.C. 7805, the notice of proposed
rulemaking that was published in the
Federal Register on Wednesday,
December 31, 1997 (62 FR 68242) is
withdrawn.

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
[FR Doc. 02-5112 Filed 3—-1-02; 8:45 am]
BILLING CODE 4830-01-P
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DEPARTMENT OF DEFENSE
Office of the Secretary
32 CFR Part 3

Transactions Other Than Contracts,
Grants, or Cooperative Agreements for
Prototype Projects

AGENCY: Office of the Secretary,
Department of Defense (DoD).

ACTION: Proposed rule; public meeting.

SUMMARY: The Director of Defense
Procurement is sponsoring a public
meeting to discuss the proposed rule on
conditions for appropriate use and audit
policy for transactions for prototype
projects published in the Federal
Register at 66 FR 58422 on November
21, 2001.

DATES: The meeting will be held on
March 27, 2002 from 9 a.m. to 5 p.m.

ADDRESSES: The meeting will be held at
the National Contract Management
Association (NCMA), which is located
at 1912 Woodford Road, Vienna,
Virginia 22182. Directions to NCMA are
available at http://www.acq.osd.mil/dp/
dsps/ot/pr.htm.

FOR FURTHER INFORMATION CONTACT:
David Capitano, Office of Cost, Pricing,
and Finance, by telephone at 703-602—
4245, by FAX at 703-602—-0350, or by e-
mail at david.capitano@osd.mil.

SUPPLEMENTARY INFORMATION: The
Director of Defense Procurement would
like to hear the views of interested
parties on what they believe to be the
key issues pertaining to the proposed
rule on Transactions Other Than
Contracts, Grants, or Cooperative
Agreements for Prototype Projects
published in the Federal Register at 66
FR 58422 on November 21, 2001. A
listing of some of the possible issues for
discussion, as well as copies of the
written public comments submitted in
response to the November 21, 2001
proposed rule, are available at http://
www.acq.osd.mil/dp/dsps/ot/pr.htm.

Dated: February 27, 2002.
L.M. Bynum,

Alternative OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 02—-5157 Filed 2—28-02; 11:52 am)]
BILLING CODE 5001-08—P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 151
[USCG-2001-10486]

RIN 2115-AG21

Standards for Living Organisms in

Ship’s Ballast Water Discharged in
U.S. Waters

AGENCY: Coast Guard, DOT.

ACTION: Advance notice of proposed
rulemaking; request for comments.

SUMMARY: The Coast Guard seeks
comments on the development of a
ballast water treatment goal, and an
interim ballast water treatment
standard. The Nonindigenous Aquatic
Nuisance Prevention and Control Act of
1990 and the National Invasive Species
Act of 1996 require the Coast Guard to
regulate ballast water management
practices to prevent the discharge of
shipborne ballast water from releasing
harmful nonindigenous species into
U.S. waters of the Great Lakes, and to
issue voluntary guidelines to prevent
the introduction of such species through
ballast water operations in other waters
of the U.S. These Acts further provide
that the Coast Guard must assess
compliance with the voluntary
guidelines and if compliance is
inadequate must issue regulations that
make the guidelines mandatory. These
guidelines and regulations must be
based on open ocean ballast water
exchange and/or environmentally sound
alternatives that the Coast Guard
determines to be at least as “‘effective”
as ballast water exchange in preventing
and controlling infestations of aquatic
nuisance species (ANS). The Coast
Guard will use the public’s comments to
help define a ballast water treatment
goal and standard, both of which are
essential parts of determining whether
alternative ballast water management
methods are environmentally sound and
at least as effective as open ocean ballast
water exchange (BWE) in preventing
and controlling infestations of ANS.
DATES: Comments and related material
must reach the Coast Guard on or before
June 3, 2002.

ADDRESSES: To make sure that your
comments and related material are not
entered more than once in the docket,
please submit them by only one of the
following means:

(1) By mail to the Docket Management
Facility (USCG-2001-10486), U.S.
Department of Transportation, room PL—
401, 400 Seventh Street SW.,
Washington, DC 20590-0001.

(2) By delivery to room PL—401 on the
Plaza level of the Nassif Building, 400
Seventh Street SW., Washington, DC,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The telephone number is 202-366—
9329.

(3) By fax to the Docket Management
Facility at 202—-493-2251.

(4) Electronically through the Web
Site for the Docket Management System
at http://dms.dot.gov.

The Docket Management Facility
maintains the public docket for this
rulemaking. Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, will
become part of this docket and will be
available for inspection or copying at
room PL—401 on the Plaza level of the
Nassif Building, 400 Seventh Street
SW., Washington, DC, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. You may also
find this docket on the Internet at http:/
/dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this notice,
call Dr. Richard Everett, Project
Manager, Office of Operating and
Environmental Standards (G-MSO),
Coast Guard, telephone 202-267-0214.
If you have questions on viewing or
submitting material to the docket, call
Dorothy Beard, Chief, Dockets,
Department of Transportation,
telephone 202-366-5149.
SUPPLEMENTARY INFORMATION:

Other NISA Rulemaking to Date

This rulemaking follows the
publication of the Final Rule (USCG—
1998-3423) on November 21, 2001 (66
FR 58381), for the Implementation of
the National Invasive Species Act of
1996, that finalizes regulations for the
Great Lakes ecosystems and voluntary
ballast water management guidelines for
all other waters of the United States,
including reporting for nearly all vessels
entering waters of the United States.
Both rules follow the publication of the
notice and request for comments for
Potential Approaches To Setting Ballast
Water Treatment Standards (USCG—
2001-8737) on May 1, 2001, notice and
request for comments on Approval for
Experimental Shipboard Installations of
Ballast Water Treatment Systems
(USCG-2001-9267) on May 22, 2001,
and the publication of notice of
meetings; request for comments on The
Ballast Water Management Program
(USCG-2001-10062) on July 11, 2001.

Request for Comments

The Coast Guard encourages
interested persons to participate in this
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rulemaking by submitting written data,
views or arguments. Persons submitting
comments should include their name
and address, identify the docket number
for this rulemaking (USCG-2001—
10486), and the specific section of this
proposal to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 872 by 11 inches,
suitable for copying. Persons wanting
acknowledgement of receipt of
comments should enclose a stamped,
self-addressed postcard or envelope.
Don’t submit the same comment or
attachment more than once. Don’t
submit anything you consider to be
confidential business information, as all
comments are placed in the docket and
are thus open to public inspection and
duplication. The Coast Guard will
consider all comments and material
received during the comment period.
We may change this proposed rule in
view of them.

Public Meeting

We have no plans for any public
meetings, unless you request one. Some
of the information that helped us
prepare this notice came from the
following meetings that have already
been held: meetings of the Ballast Water
and Shipping Committee (BWSC) of the
Federal Aquatic Nuisance Species Task
Force; the workshop on ballast water
treatment standards sponsored by the
Global Ballast Water Program
(Globallast) of the International
Maritime Organization (IMO) in March
2001; and two technical workshops we
held in April and May 2001. If you want
a meeting, you may request one by
writing to the Docket Management
Facility at the address under ADDRESSES.
Explain why you think a meeting would
be useful. If we determine that oral
presentations would aid this
rulemaking, we will hold a public
hearing at a time, date, and place
announced by later notice in the
Federal Register.

Background and Purpose

Congress, in the Nonindigenous
Aquatic Nuisance Prevention and
Control Act of 1990 (NANPCA), as
amended by the National Invasive
Species Act of 1996 (NISA), directs the
Coast Guard to issue regulations and
guidelines for ballast water management
(BWM). The goal of BWM is to prevent
discharged ballast water from
introducing harmful nonindigenous
species (NIS) to U.S. waters.

Responding to NANPCA'’s directive,
we published a final rule (58 FR 18330,
April 8, 1993). It mandated ballast water

treatment (BWT) for the Great Lakes.
These requirements appear in 33 CFR
part 151, subpart C, and were later
extended to include the Hudson River
north of the George Washington Bridge
(59 FR 67632, December 30, 1994), as
required by the statute. In 1999,
responding to NISA’s directive, we
published an interim rule (64 FR 26672,
May 17, 1999) that sets voluntary BWM
guidelines for all other U.S. waters, and
BWM reporting requirements for most
ships entering U.S. waters.

NANPCA and NISA require BWT to
be executed by mid-ocean ballast water
exchange (BWE), or by a Coast Guard-
approved alternative BWT method. The
alternative BWT must be at least as
effective as BWE in preventing and
controlling infestations of aquatic
nuisance species (ANS). Therefore, in
order to evaluate the effectiveness of
alternative BWT methods, the Coast
Guard must first define for
programmatic purposes what “‘as
effective as [BWE]” means. The purpose
of this notice, in part, is to present for
public comment various approaches to
clarifying this term.

On May 1, 2001, we published a
notice and request for public comments
(66 FR 21807) that invited comment on
four conceptual approaches to BWT
standards for assessing relative
effectiveness to BWE, and posed
questions, all of which were developed
in meetings of the BWSC. The
comments we received revealed a wide
range of opinion (see “Comments on the
May 1, 2001, Notice” below), indicating
the need for more discussion.

The present notice reflects comments
received in response to the May 1, 2001
notice. It also draws on information
taken from the Globallast workshop
(March 2001). Finally, it draws on
discussions of the four conceptual BWT
approaches by participants invited to
the April and May 2001 Coast Guard
workshops. (The report of the Globallast
workshop is available at http://
globallast.imo.org. Reports from the
Coast Guard workshops, when
completed, will be available at http://
dms.dot.gov.)

Comments on the May 1, 2001, Notice

We received 22 written responses to
our May 1, 2001 request for comments,
which set out 4 optional approaches for
BWT standards, posed 5 questions
related to setting the standard, and
posed 3 questions relating to
implementation issues. We will
summarize responses to the
implementation questions when we
propose a specific implementation
approach and testing protocol at a later
date. Here are the questions we asked

about setting standards, along with a
summary of the comments we received,
and our response.

1. Should a standard be based on
BWE, best available technology [BAT],
or the biological capacity of the
receiving ecosystem? What are the
arguments for, or against, each option?
Thirteen respondents specifically
addressed this question. Five
commenters, all associated with the
shipping industry, recommended that a
quantification of the effectiveness of
BWE be used to set the standard. All
five also stated that the language of
NISA dictates this approach. Four
commenters favored a BAT approach.
Four commenters favored a biological
capacity approach.

Participants in both the Globallast and
Coast Guard workshops recommended
against basing a ballast water treatment
standard on the effectiveness, either
theoretical or measured, of BWE. The
Globallast report on the findings of the
workshop stated: “It is not appropriate
to use equivalency to ballast water
exchange as an effectiveness standard
for evaluating and approving/accepting
new ballast water treatment
technologies, as the relationship
between volumetric exchange and real
biological effectiveness achieved by
ballast water exchange is extremely
poorly defined. This relationship cannot
be established without extremely
expensive empirical testing.”
Participants in the two Coast Guard
workshops recommended that standards
be based on the level of protection
needed to prevent biological invasions.
The recommendations are neither
endorsed nor discredited by the Coast
Guard.

2. If BWE is the basis for a standard,
what criterion should be used to
quantify effectiveness: the theoretical
effectiveness of exchange, the water
volume exchanged (as estimated with
physical/chemical markers), the
effectiveness in removing or killing all
or specific groups of organisms, or
something else; and why? Twelve
commenters specifically addressed this
question. None of the 12 thought that
theoretical efficacy should be used.
Three recommended using volumetric
effectiveness, and five considered
measured effectiveness in killing/
removing organisms to be the most
appropriate measure. One commenter
thought that all three metrics should be
used, and four commenters re-expressed
their opinion that exchange should not
be the basis for the standard.

3. How specifically should the
effectiveness of either BWE or best
available technology be determined (i.e.,
for each vessel, vessel class, or across all
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vessels) before setting a standard based
on the capabilities of these processes?
Ten respondents specifically addressed
this question. One commenter
recommended determining the
effectiveness of exchange on a ship-by-
ship basis, two thought effectiveness
should be calculated for different “risk
classes” of vessels or sectors of the
shipping industry, one recommended
that exchange be evaluated with
hydrodynamic models before being
evaluated on test vessels, and six
advocated the use of a broad average
effectiveness calculated across many
types of vessels and trading patterns.

4. What are the advantages and
disadvantages of considering the
probability of conducting a safe and
effective BWE on every voyage when
estimating the overall effectiveness of
BWE? Eleven respondents specifically
addressed this question. Six comments
came from vendors of ballast water
treatment systems or from public and
private resource protection entities. Five
of these said the probability of
conducting an exchange must be
considered at some level, in order to
better represent BWE’s “‘real world”
capability. The sixth said we should
take only completed exchanges into
account, because class societies could
not attest to the effectiveness of systems
when safety exemptions were
considered. All five shipping industry
commenters also advocated looking
only at completed exchanges, because
too many variables affect whether or not
a full exchange can be conducted. The
Coast Guard considers the feasibility of
conducting a mid-ocean exchange to be
one of the significant issues in
evaluating BWE.

5. What are the advantages and
disadvantages of expressing a BWT
standard in terms of absolute
concentrations of organisms versus the
percent of inactivation or removal of
organisms? Twelve respondents
specifically addressed this question.
Several expressed concern that if ballast
water were taken on in a location with
a very low concentration, the vessel
might not have to use any treatment to
meet a concentration standard.
Conversely, several commenters argued
that a high percentage reduction in
organisms, when the initial
concentration was very high, could still
result in the discharge of a high
concentration of organisms. These
concerns should be kept in mind when
commenting on the alternative
standards presented below. It is
important to note that, for purposes of
testing the theoretical effectiveness of a
technology, if testing is conducted using
the highest expected natural

concentrations of organisms as the
concentrations in the test medium (as
recommended by participants in the
Globallast and the USCG workshops),
the percent reduction approach
effectively becomes a concentration
approach. This is because the standard
percent reduction (for example, 95%) of
an absolute concentration produces an
absolute concentration of remaining
organisms. On the other hand, for
purposes of assessing compliance with
the standard at the level of an
individual vessel, the two approaches
could have very different results.

Further Comments Needed

We seek more comments because the
discussion of BWT standards has
focused, until now, on the suitability of
basing standards on existing technology,
rather than on developing new
technology that better meets the
congressional intent of eliminating
ballast water discharge as a source of
harmful NIS.

As we noted above, the governing
statutes (NANCPA and NISA) specify
the use of BWE and provide that any
alternative form of BWT be at least as
effective as BWE in preventing and
controlling the spread of ANS. At
present, no alternatives have been
approved, in part, perhaps, because the
effectiveness of the BWE benchmark
itself is not well defined. Furthermore,
concerns have been voiced that mid-
ocean BWE is difficult to quantify in
practice, cannot be safely performed on
all transoceanic voyages, and by current
definition cannot be conducted on
voyages that take place within 200 miles
of shore and in waters shallower than
2000 meters deep.

There are only limited scientific data
on the effectiveness of BWE. A few
empirical studies (see references: 5, 13,
14, 15, 18) listed in this notice, indicate
that BWE results in the actual exchange
of 88% to 99% of the water carried in
a ballast tank. The average result is quite
close to the theoretical 95% efficiency
of Flow-Through Exchange.

However, knowing that we exchanged
88-99% of the water does not
necessarily tell us we eliminated 88—
99% of the danger of ANS remaining in
the ballast tank. Some of the empirical
studies (see references: 5, 13, 14, 15, 18)
also looked at that aspect of BWE. They
found that BWE resulted in reducing the
number of organisms by varying
degrees, from 39% to 99.9%, depending
on the taxonomic groups and ships
studied.

The variability in this data reflects the
fact that the studies involved different
ships under experimentally
uncontrolled conditions, used different

methods of calculating the percentage of
water exchanged, and used different
taxonomic groups to evaluate BWE'’s
effectiveness in reducing the presence of
ANS.

Technical experts at the Coast Guard
and IMO workshops, and comments by
the National Oceanic and Atmospheric
Administration, agree that scientifically
determining even the quantitative
effectiveness of BWE (leaving aside its
qualitative effectiveness) will be
challenging.

We think Congress viewed BWE as a
practical but imperfect tool for treating
ballast water, and wanted to ensure that
approved alternatives would not be less
effective than BWE is known to be. As
currently practiced, BWE produces
varying results and sometimes may
remove as few as 39% of the possible
harmful organisms from the ballast tank.
BWE is affected by a number of
variables, cannot be used on coastal
voyages (as currently defined), and often
cannot be used by a ship on any of it’s
voyages due to safety concerns.

The Coast Guard is currently
considering an approach in which an
alternative BWT method would be
judged to be at least as effective as BWE
if it:

* Produces predictable results,

* Removes or inactivates a high
proportion of organisms,

» Functions effectively under most
operating conditions, and

* Moves toward a goal that expresses
the congressional intent to eliminate
ballast water discharge as a source of
harmful NIS.

In this notice, we are seeking
comments that will help us define the
standards and goals that would meet
these criteria.

Issues for further comment

Your comments are welcome on any
aspect of this notice, including the
submission of alternative goals or
standards that were not presented in
today’s notice. The possible goals and
standards presented here are intended
to stimulate discussion that will
ultimately lead to a standard for
assessing BWT effectiveness that will
have broad scientific and public
support. We particularly seek your
input on the “Questions” we raise
below. The Questions (Q1-Q6) refer to
the following possible Goals (G1-G3)
and Standards (S1-S4).

Possible Goals

G1. No discharge of zooplankton and
photosynthetic organisms (including
holoplanktonic, meroplanktonic, and
demersal zooplankton, phytoplankton
and propagules of macroalgae and
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aquatic angiosperms), inclusive of all
life-stages. For bacteria, Enterococci and
Escherichia coli will not exceed 35 per
100 ml and 126 per 100 ml of treated
water, respectively.

G2. Treat for living organisms at least
to the same extent as drinking water.

G3. Ballast water treatment
technologies would demonstrate,
through direct comparison with ballast
water exchange, that they are at least as
effective as ballast water exchange in
preventing and controlling infestations
of aquatic nuisance species for the
vessel’s design and route.

Possible Standards

S1. Achieve at least 95% removal, kill
or inactivation of a representative
species from each of six representative
taxonomic groups: vertebrates,
invertebrates (hard-shelled, soft shelled,
soft-bodied), phytoplankton, macro-
algae. This level would be measured
against ballast water intake for a defined
set of standard biological, physical and
chemical intake conditions. For each
representative species, those conditions
are:

» The highest expected natural
concentration of organisms in the world
as derived from available literature and

» A range of values for salinity,
turbidity, temperature, pH, dissolved
oxygen, particulate organic matter, and
dissolved organic matter.
(GLOBALLAST PROPOSAL “A”.)

S2. Remove, kill or inactivate all
organisms larger than 100 microns in
size. (GLOBALLAST PROPOSAL “B”.)

S3. Remove 99% of all coastal
holoplanktonic, meroplanktonic, and
demersal zooplankton, inclusive of all
life-stages (eggs, larvae, juveniles, and
adults). Remove 95% of all
photosynthetic organisms, including
phytoplankton and propagules of
macroalgae and aquatic angiosperms,
inclusive of all life stages. Enterococci
and Escherichia coli will not exceed 35
per 100 ml and 126 per 100 ml of
treated water, respectively. (COAST
GUARD WORKSHOP PROPOSAL “A”.)

S4. Discharge no organisms greater
than 50 microns in size, and treat to
meet federal criteria for contact
recreation (currently 35 Enterococci/
100 ml for marine waters and 126 E. coli
/100 ml for freshwaters). (COAST
GUARD WORKSHOP PROPOSAL “B”.)

Note: The capability of current technology
to remove or kill 95%-99% of the
zooplankton or phytoplankton, or to remove
100% of organisms larger than 50 or 100
microns, under the operational flow and
volume conditions characteristic of most
commercial ocean-going vessels, is not well
established. Workshop participants felt these
removal efficiencies are practical and

realistic initial targets. BWT to these levels
would provide increased protection
compared to no BWT at all, or to BWE
carried out only when vessel design and
operating conditions permit.

Questions

In answering the questions, please
refer to Questions, Goals, and Standards
by their designations (for example: Q1,
G2, S3).

The following questions refer to the
goals (G1-G3) and standards (S1-S4) set
out in “Issues for Further Comment,”
above.

Q1. Should the Coast Guard adopt G1,
G2, G3, or some other goal (please
specity) for BWT?

Q2. Should the Coast Guard adopt any
of the standards, S1-S4 as an interim
BWT standard? (You also may propose
alternative quantitative or qualitative
standards.)

Q3. Please provide information on the
effectiveness of current technologies to
meet any of the possible standards.
Please comment, with supporting
technical information if possible, on the
workshop participants’ assessment that
these standards are “practical and
realistic initial targets”.

Q4. General comments on how to
structure any cost-benefit or cost-
effectiveness analysis that evaluates the
above four possible standards. We are
requesting comments on how the Coast
Guard should measure the benefits to
society of the above possible standards
in either qualitative or quantitative
terms. How would the benefits be
measured considering each possible
standard would continue to allow the
introduction of invasive species, but at
different rates? What would the costs be
to industry in each of the four
proposals? How would the cost to
industry differ by possible standard?

Q5. What impact would the above
four standards have on small businesses
that own and operate vessels?

Q6. What potential environmental
impacts would the goals or standards
carry?

Issues for Future Consideration

The possible goals and standards in
today’s notice set out basic biological
parameters for the discharge of aquatic
organisms ranging from bacteria to
higher taxonomic groups and are
intended to provide a starting point for
discussion. If the framework for
addressing BWT effectiveness that is
discussed in this notice were adopted,
the final standards would be derived
from a process that incorporates the
expertise of the scientific community.

We know that many practical
problems will need to be addressed in

setting up a program for testing and
approving BWT alternatives. We think it
is premature to ask for comments on
these issues until an approach (or at
least an interim approach) for assessing
BWT effectiveness is chosen, because
many procedural aspects of the testing
process will be dependent on the
specific nature of the selected approach.
However, we may ultimately need to
address issues such as using standard
indicators as evaluation tools, as
participants in both Globallast and the
Coast Guard workshops recommended.
This would depend on:

¢ Identifying and validating species
or physical/chemical metrics that can be
used as practical and efficient standard
indicators. This in turn would depend
on:

» Improving sampling and analytic
techniques by:

* Setting detection limits and degrees
of statistical uncertainty for methods
and protocols used to enumerate the
abundance of organisms in treated
ballast water, and on

* Setting standard testing conditions
for the concentrations of indicators and
a suite of physical and chemical
parameters. For example, testing might
be based on what the available literature
shows to be the highest expected natural
concentration in the world for each
indicator species or variable under a
range of conditions for other parameters.
(This approach was recommended by
participants in both the Globallast and
USCG workshops.) The suite of
parameters would include turbidity,
dissolved and particulate organic
material, salinity, pH, and temperature.

Preliminary Regulatory Evaluation

At this early stage in the process, the
Coast Guard cannot anticipate whether
any proposed or final rules will be
considered significant, economically or
otherwise, under Executive Order 12866
or under the Department of
Transportation regulatory policies and
procedures [44 FR 11034, February 26,
1979]. At this time, the economic
impact of any regulations that may
result from this notice cannot be
accurately determined. The Coast Guard
plans to use comments received on this
advance notice of proposed rulemaking
to assess these economic impacts. We
will then prepare either a regulatory
assessment or a detailed regulatory
evaluation as appropriate, which will be
placed in the docket.

To facilitate the comment process on
this notice, Table 1 below presents cost
information compiled from recent
technical literature on ballast water
technologies. Several points should be
noted when reviewing this information.
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First, these cost estimates are not all
expressed in a constant unit.

Comparisons of estimates across studies,

therefore, should be conducted with

caution. Second, cost estimates from the

Cawthron (1998) and Agriculture,
Fisheries, and Forestry—Australia
(2001) reports are converted from

Australian dollars based on exchange

rates published October 16, 2001
($0.5136 AUD = $1.00 US Dollar).
Third, these cost estimates are not
expressed in constant dollars; they have
not been adjusted for inflation. Finally,
these costs are derived primarily
through experimental and pilot projects,
not actual application in the field.

we have not yet conducted detailed
cost-benefit analysis on this subject. We
are making this information available to
facilitate public discussion of the
questions that we are posing above. We
also welcome any comments and
supporting documentation, pertaining to
the cost estimates summarized below.

At this time, the Coast Guard does not
endorse any of these studies in any way;

TABLE 1.—COST ESTIMATES FOR BALLAST WATER ALTERNATIVE TECHNOLOGIES FROM THE RECENT LITERATURE

Cost

Remark

Ref. Technology
1 Ballast water exchange ......
4 Ballast water exchange ......
4 Ballast water exchange ......
A i Ballast water exchange ......
9 e Ballast water exchange ......
16 .o Ballast water exchange ......
1 i Onshore treatment facility ..
6 v Onshore treatment facility ..
6 s Onshore treatment facility ..
9 e Onshore treatment facility ..
16 ... Onshore treatment facility ..
1 Thermal treatment ..............
6 v Thermal treatment ..............
11 Thermal treatment ..............
1 s UV treatment ...........ccoccene
2 s UV treatment ..........c.cccoeeee.
T UV treatment ......................
9 UV treatment ......................
1 Chemical treatment ............
T o, Chemical treatment ............
9 e Chemical treatment ............
9 Filtration ........ccccceevviniiiiinne
8 s Rapid response ..................

$4.79-$7.28 per cubic meter

$4,500 fuel cost per exchange .............

$3,100-$8,800 for fuel and pump main-
tenance per exchange.

$16,000-$80,000 total cost of ex-
change.

Qualitative discussion of cost implica-
tions.

$0.02-$0.10 per metric ton of ballast
water.

$0.66—-$27.00 per cubic meter

$1.4 billion for entire treatment facility ..

$9m-19m for infrastructure; $0.09—
$0.41 per metric ton of ballast water
treated.

Qualitative discussion of cost implica-
tions.

$7.6m-$49.7m for infrastructure;
$142,000-$223,000 for annual main-
tenance; $1.40-$8.30 per metric ton
of ballast water treated.

$10.83-$17.52 per cubic meter

Qualitative discussion of cost implica-
tions.

$75,000-$275,000 per system
$31.66-$186.53 per cubic meter

$10,200-$545,000 per system for infra-
structure; $2,200-$11,000 per sys-
tem for annual maintenance.

$250,000-$1m life-cycle per treatment
system.

Qualitative discussion of cost implica-
tions.

$0.47-$77.88 per cubic meter

$2m-$4m life-cycle per treatment sys-
tem.

Qualitative discussion of cost implica-
tions.

Qualitative discussion of cost implica-
tions.
$1.5m per strike

Costs are reduced approximately 50 percent if gravity
ballasting can be accomplished.

56,000 tons of ballast water flow through 3 volumes; time
for exchange about 3 days.

Estimates for conditions on container ships, bulk carriers,
and two types of tankers; 3 dilutions; time for exchange
ranged from 33 to 55 hours.

Estimates for conditions on VLCC and Suezmax bulker.

Time lost during transit.
Estimates based on study of California ports.

Cost estimates driven by additional infrastructure required
in ports.

Facility in Valdez, Alaska; only ballast water treatment facil-
ity currently in use in U.S.; covers 1,000 acres of land,
processes about 16m gallons of ballast water daily.

Estimate based on port-based facility located on land or a
floating platform.

Costs minimized in onshore facility located where vessels
are already required to stop for customs and quarantine
inspection; time delay for docking and deballasting.

Estimates based on study of California ports.

Heating/flushing process.

Very expensive labor and materials cost to retrofit heating
coils in ballast tanks; if additional heat generation re-
quired then fuel consumption increases.

Most cost effective in warmer waters.

Low cost estimate represents UV used alone; high cost es-
timate reflects combination with hydrocyclone.

Cost estimates for 1,200 GPM and 8,000 GPM systems.

Study part of technology demonstration project.

Capital investment very high; cost for installation and pipe
modifications.

Estimate based only on operating cost.

Study part of technology demonstration project.

Installation and engineering of chemical dosing system is
expensive; low cost effectiveness; large capital invest-
ment.

Large capital investment; cost of disposal of concentrated
filtrate.

Australia, method involved quarantine of the port and de-
struction of organisms when detected on a vessel in
port.

As with the cost information provided

above, the Coast Guard does not

any way; we have not yet conducted our
own detailed assessment of their
currently endorse any of these studies in methodologies and results. Rather, we

are making this information available to
facilitate public discussion of the
questions that we are posing above. We
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also welcome any comments, and
supporting documentation pertaining to
the damage estimates summarized
below.

Aquatic Nuisance Species

Adverse environmental and economic
effects of some ANS have been
documented in a number of studies. As
with the cost information provided
above, the Coast Guard does not
currently endorse any of these studies in
any way; we have not yet conducted our
own detailed assessment of their
methodologies and results. Rather, we
are making this information available to
facilitate public discussion of the
questions that we are posing above. We
also welcome any comments, and
supporting documentation pertaining to
the damage estimates summarized
below.

The most studied species, the zebra
mussel, has affected the ecology and
economy of the Great Lakes since
introduction in the late 1980s. Some
scientists believe the mussel is
responsible for “profound changes in
the lower food web of the Great Lakes”
and massive algal blooms (see reference:
3). Zebra mussels may clog intake pipes
for industrial and municipal plants, and
may cause extended shut downs in
order to chemically treat the pipes. In
the Great Lakes basin, the annual cost of
zebra mussel control has been estimated
at from $100 to $400 million.
Dramatically altering the Great Lakes
ecosystems, zebra mussels have now
spread throughout the Mississippi River
drainage basin, thousands of inland
lakes, and are threatening the West
Coast (see reference: 3). There is
evidence that The San Francisco and
Chesapeake Bays, Gulf of Mexico, and
Hawaiian coral reef may be threatened
by other non-indigenous fish, mollusks,
crustaceans, and aquatic plants (see
reference: 3). A 1999 report (see
reference: 12) estimates that the
environmental damage caused by non-
indigenous species in the United States
(both land and water) is $138 billion per
year. The report further states that there
are approximately 50,000 foreign
species and the number is increasing. It
is estimated that about 42% of the
species on the Threatened or
Endangered species lists are at risk
primarily because of non-indigenous
species.

The above damage estimate pertains
to all non-indigenous species, both land
and water. Table 2 below, adapted from
the report (see reference: 12), presents
estimates of the annual damages and
costs of aquatic species in the United
States.

TABLE 2.—ONE ESTIMATE OF THE
TOTAL ANNUAL COST OF AQUATIC
INVASIVE SPECIES IN BILLIONS OF
DOLLARS

[See reference: 12]

Species Total 1

Agquatic weeds .......cccoeveriereenienne. $0.110
Fish 1.000
Green Crab ......ccoceevviieeniiieeeieennn 0.044
Zebra mussel ......cccccoecveeiiineennns 5.000
Asian clam 1.000
Shipworm 0.205

Total woveeeeevciieeeeee e 7.359

1Total annual cost of species.
Small Entities

We are unable, at this time, to
determine whether, under the
Regulatory Flexibility Act (5 U.S.C.
601-612), any regulations resulting from
this ANPRM would have a significant
economic impact on a substantial
number of small entities. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

If you think your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that a rule establishing standards
for evaluating the effectiveness of BWT
would have a significant economic
impact on it, please submit a comment
(see ADDRESSES) explaining why you
think it qualifies and how and to what
degree this rule would economically
affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this ANPRM so that they
can better evaluate its potential effects
on them and participate in the
rulemaking. If you believe that this
ANPRM could lead to a final regulation
that would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions, please contact
Dr. Richard Everett where listed under
FOR FURTHER INFORMATION CONTACT,
above.

Collection of Information

Any final rule resulting from this
ANPRM could call for a new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520.). At this time we are unable,
however, to estimate the number of

responders or the burden of responding
on each responder. We will include our
estimates of this information in a later
notice of proposed rulemaking and
allow for comments on those estimates
before issuing a final rule. As always,
you are not required to respond to an
information collection unless it displays
a valid OMB approval number.

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have not yet
analyzed whether any rule resulting
from this ANPRM would have
implications for federalism, but we are
aware of efforts by various states to stem
invasive species in their waters. We will
continue to consult with the states
through the Ballast Water Working
Group.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
As stated above, we do not yet know the
costs that would be associated with any
rule resulting from this ANPRM. The
Coast Guard will publish information
regarding costs using the comments
received on this ANPRM in a future
publication.

Taking of Private Property

We anticipate that any proposed rule
would not effect a taking of private
property or otherwise have taking
implications under Executive Order
12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

We anticipate that any proposed rule
would meet the applicable standards in
sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We anticipate that any proposed rule
will be analyzed under Executive Order
13045, Protection of Children from
Environmental Health Risks and Safety
Risks, and any such rule would not
create an environmental risk to health or
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risk to safety that might
disproportionately affect children.

Indian Tribal Governments

We anticipate that any proposed rule
would not have tribal implications
under Executive Order 13175,
Consultation and Coordination with
Indian Tribal Governments, because it
would likely not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.
However, we recognize that ANS may
pose significant concerns for some tribal
governments and are committed to
working with tribes as we proceed with
this rulemaking.

To help the Coast Guard establish
regular and meaningful consultation
and collaboration with Indian and
Alaskan Native tribes, we published a
notice in the Federal Register (66 FR
36361, July 11, 2001) requesting
comments on how to best carry out the
Order. We invite your comments on
how any rule resulting from this
ANPRM might impact tribal
governments, even if that impact may
not constitute a “tribal implication”
under the Order, and how best to
address the ANS concerns of the tribal
governments.

Energy Effects

We have not analyzed this ANPRM
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have not
determined whether it is a “significant
energy action” under that order because
we do not know whether any resulting
rule would be a “significant regulatory
action” under Executive Order 12866.
Once we determine the economic
significance of any rule stemming from
this ANPRM, we will determine
whether a Statement of Energy Effects is
required.

Environment

The Coast Guard will consider the
environmental impact of any proposed
rule that results from this advance
notice of proposed rulemaking. We will
include either Environmental
Assessment or Environmental Impact
Statement in the docket for any such
rulemaking as appropriate.
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BILLING CODE 4910-15-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3
RIN 2900-AH42
Evidence for Accrued Benefits

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule.

SUMMARY: The Department of Veterans
Affairs (VA) is proposing to amend its



Federal Register/Vol. 67, No. 42/Monday, March 4, 2002 /Proposed Rules

9639

adjudication regulations dealing with
accrued benefits, those benefits to
which an individual was entitled under
existing ratings or decisions, or those
based on “evidence in the file at date of
death” which were due and unpaid at
the time the individual died. “Evidence
in the file at date of death” would be
interpreted as evidence in VA’s
possession on or before the date of the
beneficiary’s death, even if such
evidence was not physically located in
the VA claims folder on or before the
date of death. Further, “evidence
necessary to complete the application”
for accrued benefits would be
interpreted as information necessary to
establish that the claimant is within the
category of eligible persons and that
circumstances exist which make the
claimant the specific person entitled to
the accrued benefits. These amendments
would reflect our interpretation of the
governing statute.

DATES: Comments must be received by
VA on or before May 3, 2002.
ADDRESSES: Mail or hand deliver written
comments to: Director, Office of
Regulations Management (02D),
Department of Veterans Affairs, Room
1154, 810 Vermont Ave., NNW.,
Washington, DC 20420; or fax comments
to (202) 273-9289; or e-mail comments
to OGCRegulations@mail.va.gov.
Comments should indicate that they are
submitted in response to “RIN 2900—
AH42.” All comments will be made
available for public inspection at the
above address in the Office of
Regulations Management, Room 1158,
between the hours of 8 a.m. and 4:30
p.m., Monday through Friday (except
holidays).

FOR FURTHER INFORMATION CONTACT:
Randy A. McKevitt, Consultant,
Regulations Staff, Compensation and
Pension Service (211A), Veterans
Benefits Administration, Department of
Veterans Affairs, 810 Vermont Ave.,
N.W., Washington, DC 20420, (202)
273-7138.

SUPPLEMENTARY INFORMATION: 38 U.S.C.
5121(a) states that periodic monetary
benefits under laws administered by the
Secretary of Veterans Affairs to which
an individual was entitled at death,
either under existing ratings or
decisions, or based on “evidence in the
file at date of death,” which are due and
unpaid for a period not to exceed two
years shall, upon death of that
individual, be paid to a properly
entitled claimant. This statutory
provision lists the persons who are
eligible to be paid accrued benefits, in
order of preference in the case of a
deceased veteran, and specifies the
circumstances under which they will be

entitled. Section 5121(c) states that the
application for accrued benefits must be
filed within one year after the date of
death, and that if a claimant’s
application is incomplete at the time it
is originally submitted, the Secretary
shall notify the claimant of the evidence
necessary to complete the application.

In Hayes v. Brown, 4 Vet. App. 353,
360 (1993), the Court of Veterans
Appeals (now the Court of Appeals for
Veterans Claims) stated that “‘the
regulatory framework that has been
established to implement section
5121(a), (c) is confusing at best.” The
Court also found the provisions of VA’s
Adjudication Procedures Manual (M21—
1) at Part IV, Chapter 27, and Part VI,
Chapter 5, to be confusing with regard
to what post-date-of-death evidence is
acceptable, pointing out that to the
extent these manual provisions affect
what post-date-of-death evidence may
be considered, they are substantive
rules. The Hayes panel also pointed out
an apparent statutory ambiguity, noting
that while section 5121(a) permits only
“evidence in file at the date of death,”
section 5121(c) seems to contradict, or
at least qualify, that provision by
stating, “[i]f a claimant’s application is
incomplete at the time it is originally
submitted, the Secretary shall notify the
claimant of the evidence necessary to
complete the application.”

We propose to rewrite 38 CFR 3.1000
to remove redundant language and to
define both what constitutes “evidence
in the file at the date of death” for
purposes of section 5121(a) and what
constitutes “‘evidence necessary to
complete the application” for purposes
of section 5121(c).

Before granting accrued benefits, VA
must determine whether the deceased
individual had established entitlement
to a periodic monetary benefit that was
due and unpaid on the date of death.
Also, VA must determine (1) whether
the application for accrued benefits
provides sufficient information to
establish that the claimant falls within
the category of persons who may be
eligible for accrued benefits, and (2)
whether circumstances exist under
which that person is entitled to the
benefits that have accrued.

38 CFR 3.1000(c)(1) currently states
that if a claimant’s application is
incomplete, the claimant will be
notified of the evidence necessary to
complete the application. We propose to
add provisions to § 3.1000(c)(1) to
reflect our interpretation of what
constitutes “evidence necessary to
complete the application” under 38
U.S.C. 5121(c). Such evidence would be
information establishing that the
claimant is within the category of

persons eligible for accrued benefits and
that circumstances exist which make the
claimant the specific person entitled to
payment of all or any part of benefits
which may have accrued. We believe
that the proposed language would make
it clear that the “evidence” in question
is that information necessary to
establish that the applicant for accrued
benefits is the person eligible for and
entitled to those benefits. Further, we
believe that the proposed language
would ensure that the “evidence
necessary to complete the application”
would not be confused with the
“evidence in the file at date of death”
referred to in 38 U.S.C. 5121(a), which
concerns whether an individual was
entitled to benefits at the date of his/her
death based on “evidence in the file.”
This will also align the interpretation of
this statute with that of 38 U.S.C. 5102,
as amended by the Veterans Claims
Assistance Act of 2000, Pub. L. 106—475.

38 CFR 3.1000(d)(4) purports to
define “evidence in the file at date of
death.” Rather than defining that
statutory term, this regulation currently
states that in certain instances VA may
accept identifying, corroborating or
verifying information from the death
certificate and evidence submitted with
the claim for accrued benefits to support
prima facie evidence already in the file.
These current provisions do not define
the term “evidence in the file.”

A claimant who meets all eligibility
requirements for a VA benefit is not
entitled to that benefit (and there are no
payments due) until he or she has filed
a specific claim and VA received
evidence establishing entitlement.
Therefore, there can be no accrued
benefits unless the deceased individual
had filed a specific claim and VA had
received sufficient evidence on or before
the date of death to establish
entitlement to a VA benefit. See Jones v.
West, 136 F.3d 1296, 1299 (Fed. Cir.
1998) (in the absence of an existing
rating or decision, decedent must have
had a claim pending at the time of
death). Therefore, we propose to define
“evidence in the file at date of death”
according to when the evidence was
received, i.e., the evidence must have
been in VA’s possession on or before the
date of death.

We propose to revise § 3.1000(d)(4) to
define “evidence in the file at the date
of death” as evidence in VA’s
possession on or before the date of the
beneficiary’s death, even if such
evidence was not physically located in
the VA claims folder on or before the
date of death. We believe this definition
accurately reflects the meaning of the
statutory provisions of section 5121(a).
This change would supersede the
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current provisions at 38 CFR
3.1000(d)(4).

Accordingly, we propose to delete
from M21-1 provisions that are
inconsistent with our proposed
definition. Those provisions state that
certain classes of evidence not in file on
the date of death will be considered to
provide a basis for an award of accrued
benefits and permit an award of accrued
benefits to be based on inferences or
prospective estimation drawn from
information in file on the date of death.
Those provisions are in M21-1, part IV,
paragraphs 27.08b, c, d, e, and {.

We also propose to delete provisions
in M21-1, part VI, paragraph 5.06, that
are duplicative of governing statutes,
inconsistent with our interpretation of
those statutes, or superseded by these
proposed regulatory amendments. Such
provisions are contained in paragraph
5.06a, which describes general
principles applicable to accrued benefits
rating decisions.

M21-1, part VI, paragraph 5.06b, in
the introductory text, purports to permit
the acceptance of a claim for disability
pension as an informal claim for
disability compensation, and vice versa,
only if a claim for accrued benefits is
filed within 1 year of the date of receipt
of the disability claim. This is
inconsistent with 38 CFR 3.151(a),
which permits VA to consider a claim
for compensation to be a claim for
pension and a claim for pension to be
a claim for compensation without regard
to any accrued benefits claim. Neither
§3.151(a) nor 38 U.S.C. 5101 limits
acceptance of such claims only to where
a claim for accrued benefits is received.
Because the paragraph 5.06b
introductory text is inconsistent with
the regulations and statute, we propose
to delete that introductory text.

M21-1, part VI, paragraph 5.06b(3),
concerning payment of accrued benefits
for the month of death, is duplicative of
the regulations and of governing law.
We propose to delete this paragraph as
unnecessary.

M21-1, part VI, paragraphs 5.06c and
d, are inconsistent with the proposed
amendments, and we propose to delete
them.

In accordance with the foregoing
discussion, we would delete from M21—
1, as inconsistent with our
interpretation of our statutory authority,
duplicative of governing laws, or
superseded by these amendments,
provisions in Part IV, paragraphs
27.08b, c, d, e, and f, and part VI,
paragraphs 5.06a, b introductory text,
b(3), ¢, and d, which relate to rating
decisions, claims pending at death,
payment for the month of death,
consideration of evidence not in VA’s

possession on the date of the
beneficiary’s death, the sufficiency of
evidence in VA’s possession on that
date, and inferences or predictions from
such evidence.

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act (44
U.S.C. 3501-3520).

Unfunded Mandates

The Unfunded Mandates Reform Act
requires, at 2 U.S.C. 1532, that agencies
prepare an assessment of anticipated
costs and benefits before developing any
rule that may result in an expenditure
by State, local or tribal governments, in
the aggregate, or by the private sector of
$100 million or more in any given year.
This rule would have no consequential
effect on State, local or tribal
governments.

Executive Order 12866

This document has been reviewed by
the Office of Management and Budget
under Executive Order 12866.

Regulatory Flexibility Act

The Secretary hereby certifies that
this proposed amendment will not have
a significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. The
amendment would not directly affect
any small entities. Only VA
beneficiaries could be directly affected.
Therefore, pursuant to 5 U.S.C. 605(b),
the proposed amendment is exempt
from the initial and final regulatory
flexibility analysis requirements of
sections 603 and 604.

The Catalog of Federal Domestic
Assistance program numbers are 64.104,
64.105, 64.109 and 64.110.

List of Subjects in 38 CFR Part 3
Administrative practice and
procedure, Claims, Disability benefits,
Health care, Pensions, Radioactive
materials, Veterans, Vietnam.
Approved: December 10, 2001.
Anthony J. Principi,
Secretary of Veterans Affairs.
For the reasons set forth in the

preamble, 38 CFR part 3 is proposed to
be amended as follows:

PART 3—ADJUDICATION

Subpart A—Pension, Compensation,
and Dependency and Indemnity
Compensation

1. The authority citation for part 3,
subpart A continues to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.

2. Section 3.1000 is amended by
revising the section heading, paragraph
(c)(1), and paragraph (d)(4) introductory
text, to read as follows:

§3.1000 Entitlement under 38 U.S.C. 5121
to benefits due and unpaid upon death of
a beneficiary.

* * * * *

(C) * % %

(1) If an application for accrued
benefits is incomplete because the
claimant has not furnished information
necessary to establish that he or she is
within the category of eligible persons
under the provisions of paragraphs
(a)(1) through (a)(4) or paragraph (b) of
this section and that circumstances exist
which make the claimant the specific
person entitled to payment of all or part
of any benefits which may have
accrued, VA shall notify the claimant:

(i) Of the type of information required
to complete the application;

(ii) That VA will take no further
action on the claim unless VA receives
the required information; and

(iii) That if VA does not receive the
required information within 1 year of
the date of the original VA notification
of information required, no benefits will
be awarded on the basis of that

application.
* * * * *

(d)* * *

(4) Evidence in the file at date of
death means evidence in VA’s
possession on or before the date of the
beneficiary’s death, even if such
evidence was not physically located in
the VA claims folder on or before the
date of death.

* * * * *

[FR Doc. 02—5134 Filed 3—1-02; 8:45 am|]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[IA 0127-1127; FRL-7151-6]

Approval and Promulgation of
Implementation Plans; State of lowa

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP)
revision submitted by the State of Iowa.
This revision approves numerous rules
adopted by the State in 1998, 1999, and
2001. This includes rules pertaining to
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definitions, compliance, permits for
new or existing stationary sources,
voluntary operating permits, permits by
rule, and testing and sampling methods.

These revisions will strengthen the
SIP with respect to attainment and
maintenance of established air quality
standards, ensure consistency between
the State and Federally approved rules,
and ensure Federal enforceability of the
state’s air program rule revisions
according to section 110.

In the final rules section of the
Federal Register, EPA is approving the
state’s SIP revision as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
revision amendment and anticipates no
relevant adverse comments to this
action. A detailed rationale for the
approval is set forth in the direct final
rule. If no relevant adverse comments
are received in response to this action,
no further activity is contemplated in
relation to this action. If EPA receives
relevant adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed action. EPA will
not institute a second comment period
on this action. Any parties interested in
commenting on this action should do so
at this time. Please note that if EPA
receives adverse comment on part of
this rule and if that part can be severed
from the remainder of the rule, EPA may
adopt as final those parts of the rule that
are not the subject of an adverse
comment.

DATES: Comments on this proposed
action must be received in writing by
April 3, 2002.

ADDRESSES: Comments may be mailed to
Wayne Kaiser, Environmental
Protection Agency, Air Planning and
Development Branch, 901 North 5th
Street, Kansas City, Kansas 66101.

FOR FURTHER INFORMATION CONTACT:
Wayne Kaiser at (913) 551-7603.

SUPPLEMENTARY INFORMATION: See the
information provided in the direct final
rule which is located in the rules
section of the Federal Register.

Dated: February 15, 2002.
William W. Rice,
Acting Regional Administrator, Region 7.
[FR Doc. 02—4937 Filed 3—1-02; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70

[IA 0126-1126; FRL-7151-8]

Approval and Promulgation of
Operating Permits Program; State of
lowa

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve
revisions to the Iowa Operating Permits
Program for air pollution control. This
revision approves numerous rules
adopted by the state in 1998, 1999, and
2001. This includes rules pertaining to
issuing permits, Title V operating
permits, voluntary operating permits,
and operating permits by rule for small
sources. These revisions will ensure
consistency between the state and
Federally-approved rules, and ensure
Federal enforceability of the state’s air
program rule revisions.

In the final rules section of the
Federal Register, EPA is approving the
state’s operating permits program
revisions as a direct final rule without
prior proposal because the Agency
views this as a noncontroversial
revision amendment and anticipates no
relevant adverse comments to this
action. A detailed rationale for the
approval is set forth in the direct final
rule. If no relevant adverse comments
are received in response to this action,
no further activity is contemplated in
relation to this action. If EPA receives
relevant adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed action. EPA will
not institute a second comment period
on this action. Any parties interested in
commenting on this action should do so
at this time. Please note that if EPA
receives adverse comment on part of
this rule and if that part can be severed
from the remainder of the rule, EPA may
adopt as final those parts of the rule that
are not the subject of an adverse
comment.

DATES: Comments on this proposed
action must be received in writing by
April 3, 2002.

ADDRESSES: Comments may be mailed to
Wayne Kaiser, Environmental
Protection Agency, Air Planning and
Development Branch, 901 North 5th
Street, Kansas City, Kansas 66101.

FOR FURTHER INFORMATION CONTACT:
Wayne Kaiser at (913) 551-7603.

SUPPLEMENTARY INFORMATION: See the
information provided in the direct final
rule which is located in the rules
section of the Federal Register.

Dated: February 15, 2002.
William W. Rice,
Acting Regional Administrator, Region 7.
[FR Doc. 02—4939 Filed 3—1-02; 8:45 am|]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 25
[IB Docket 02-19; FCC 02-30]

Non-geostationary Satellite Orbit,
Fixed Satellite Service in the Ka-band

AGENCY: Federal Communications
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: In this document, we initiate
a proceeding to determine the means by
which multiple satellite network
systems will be licensed to operate in
spectrum designated on a primary basis
for the non-geostationary satellite orbit,
fixed-satellite service (“NGSO FSS”),
and to determine service rules deferred
in previous orders that will apply to Ka-
band NGSO FSS applicants. Our goals
in this proceeding are similar to those
we have pursued for other satellite
services: to promote competition
through opportunities for new entrants
and to provide incentives for prompt
commencement of service to the public
using state-of-the-art technology. The
NGSO FSS applications in the current
processing round Second Round Ka-
Band (““Second Round”’) propose to
provide—through a variety of system
designs—services such as high-speed
Internet and on-line access, as well as
other high-speed data, video and
telephony services. As a result of the
first processing round First Round Ka-
Band (“First Round”’) there is one NGSO
FSS system authorized to provide
service in the Ka-band. Thus,
implementation of these Second Round
NGSO FSS systems will introduce
additional means of providing advanced
broadband services to the public and
will increase satellite and terrestrial
services competition.

DATES: Comments are due on or before
April 3, 2002; Reply Comments are due
on or before April 3, 2002.

ADDRESSES: All filings must be sent to
the Commission’s Acting Secretary,
William F. Caton, Office of the
Secretary, Federal Communications
Commission, The Portals, 445 Twelfth
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Street, SW., Room TW-A325,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT: For
further information concerning this
rulemaking proceeding contact: Alyssa
Roberts at (202) 418—7276, Internet:
aroberts@fcc.gov, or Robert Nelson at
(202) 418-2341, Internet:
rnelson@fcc.gov, International Bureau,
Federal Communications Commission,
Washington, DC 20554.

SUPPLEMENTARY INFORMATION: We
propose to license all five of the Second
Round Ka-band applicants seeking
access to the spectrum designated on a
primary basis to NGSO FSS systems,
specifically the 18.8—-19.30 GHz and
28.60-29.10 GHz frequency bands. Our
preference is to have an outcome
dictated by the service market rather
than by regulatory decision. We seek
comment on the best means to
accommodate all of the applicants
within the available spectrum, bearing
in mind the Commission’s previous
authorization to Teledesic to operate
domestically in the 500 megahertz of
paired spectrum designated for primary
NGSO FSS services. We propose four
possible options for spectrum sharing as
a starting point for comment. These
proposed options are based on features
of the pending applications, a proposal
received from one of the applicants, and
upon sharing mechanisms we have
previously employed with other satellite
services.

In adopting this Notice of Proposed
Rulemaking (NPRM), we intend to allow
expeditious deployment of NGSO FSS
in the United States for the benefit of
consumers by establishing a spectrum
sharing plan and service rules so that
systems can be implemented in
compliance with International
Telecommunication Union (ITU)
deadlines, and by allowing market
forces to play a role in the
implementation of these systems. We
believe it is in the public interest to
provide opportunities for multiple
systems to compete, providing more
service choices and competitive prices
in the marketplace. Our expectation is
that NGSO FSS providers will provide
a vigorous, additional source of
broadband service for consumers, in
competition with existing satellite and
terrestrial services. This NPRM puts
forth several options for assigning
shared NGSO FSS spectrum resources,
including incentives for rapid
implementation of service. We believe
that the proposals in this NPRM are
sufficiently flexible to accommodate the
NGSO FSS systems set forth by the
pending applicants. We seek comment
on these and other possible sharing

proposals. Finally, we request any other
suggestions commenters might set forth
with respect to sharing or service rules
for NGSO FSS systems.

We also request comment on
additional service rules for NGSO FSS
licensees. We start with our existing
satellite service rules for Ka-band FSS
systems adopted in the Third Report
and Order.? While that order resolved
service rules and licensing
qualifications for First Round
applicants, the Commission deferred
consideration of certain requirements
for future NGSO FSS systems to a later
processing round.

Initial Regulatory Flexibility
Certification

The Regulatory Flexibility Act (RFA),2
requires that a regulatory flexibility
analysis be prepared for notice and
comment rulemaking proceedings
unless the agency certifies that “the rule
will not, if promulgated, have a
significant economic impact on a
substantial number of small entities.” 3
The RFA generally defines “small
entity” as having the same meaning as
the terms “small business,” “small
organization,” and ‘“‘small governmental
jurisdiction.” 4 In addition, the term
“small business” has the same meaning
as the term “‘small business concern”
under the Small Business Act.5 A small
business concern is one which: (a) Is

1Rulemaking to Amend Parts 1, 2, 21, and 25 of
the Commission’s Rules to Redesignate the 27.5—
29.5 GHz Frequency Band, to Reallocate the 29.5—
30.0 GHz Frequency Band, to Establish Rules and
Policies for Local Multipoint Distribution Services
and for Fixed Satellite Services, Third Report and
Order, 62 FR 61448 November 18, 1997, 12 FCC
Red 22310 (1997) (“Third Report and Order”). In
May 2001, the Commission issued a Memorandum
Opinion and Order disposing of petitions for
clarification or reconsideration of the Third Report
and Order filed by Motorola Global
Communications, Inc. and Hughes Communications
Galaxy, Inc. In this order, the Commission noted
that a petition for reconsideration or clarification of
the Third Report and Order filed by Teledesic
would be addressed in notice and comment
proceedings pertaining to a second licensing round
for Ka-band satellite systems. 16 FCC Rcd 11464
(2001) Section 18.

2The RFA, 5 U.S.C. 601 et. seq., has been
amended by the Contract With America
Advancement Act of 1996, Public Law 104—-121,
110 Stat. 847 (1996) (CWAAA). Title II of the
CWAAA is the Small Business Regulatory
Enforcement Fairness Act of 1996 (SBREFA).

35 U.S.C 605(b).

41d. at 601(6).

51d. at 601(3) (incorporating by reference the
definition of “small business concern” in Small
Business Act, 15 U.S.C. 632). Pursuant to 5 U.S.C.
601(3), the statutory definition of a small business
applies “unless an agency, after consultation with
the Office of Advocacy of the Small Business
Administration and after opportunity for public
comment, establishes one or more definitions of
such term which are appropriate to the activities of
the agency and publishes such definition(s) in the
Federal Register.”

independently owned and operated; (b)
is not dominant in its field of operation;
and (c) satisfies any additional criteria
established by the Small Business
Administration (SBA).6

This Notice of Proposed Rulemaking
(NPRM) seeks comment on proposed
options for spectrum sharing among the
second round Ka-Band non-
geostationary satellite orbit fixed-
satellite service (NGSO FSS) applicants.
The Commission proposes to license all
five of the applicants and seeks
comment on which option may best
accommodate the applicants.
Implementation of these NGSO FSS
systems will introduce additional means
of providing broadband services to
consumers as quickly as possible. This
NPRM also seeks comment on our
proposals for service rules to apply to
NGSO FSS systems.” These actions are
necessary for the Commission to
evaluate these proposals and seek
comment from the public on any other
alternatives. The objective of this
proceeding is to assign the NGSO FSS
spectrum in an efficient manner and
create rules to ensure systems
implement their proposals in a manner
that serves the public interest and
enables the U.S. to preserve its ITU
international coordination priority. We
believe that adoption of the proposed
rules will reduce regulatory burdens
and, with minimal disruption to
existing FCC permittees and licensees,
result in the continued development of
NGSO FSS and other satellite services to
the public. If commenters believe that
the proposed rules discussed in the
Notice require additional RFA analysis,
they should include a discussion of this
in their comments.

The Commission has not developed a
definition of small entities applicable to
geostationary or non-geostationary
satellite orbit fixed-satellite or mobile
satellite service operators. Therefore, the
applicable definition of small entity is
the definition under the SBA rules
applicable to Communications Services
“Not Elsewhere Classified.” This
definition provides that a small entity is
one with $11.0 million or less in annual
receipts.® This Census Bureau category
is very broad, and commercial satellite
services constitute only a subset of the
total number of entities included in the
category.

The rules proposed in this document
apply only to entities providing NGSO
FSS. Small businesses will not likely
have the financial ability to become

6 Small Business Act, 15 U.S.C. 632.

7 See paragraphs 37—44, supra.

813 CFR 121.201, North American Industry
Classification System (NAICS) Code 51334.
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NGSO FSS system operators because of
the high implementation costs
associated with satellite systems and
services. Since there is limited spectrum
and orbital resources available for
assignment, we estimate that only five
applicant entities, whose applications
are pending, will be authorized by the
Commission to provide these services.
We expect that none of these would be
considered small businesses under the
SBA definition. Thus, the rules
proposed in this Notice of Proposed
Rulemaking, if adopted, would not have
a significant economic impact on a
substantial number of small entities.

The Commission will send a copy of
this Notice of Proposed Rulemaking,
including this initial certification, to the
Chief Counsel for Advocacy of the Small
Business Administration. A copy will
also be published in the Federal
Register. See 5 U.S.C. 605(b).

Ordering Clauses

Pursuant to sections 4(1), 7(a), 303(c),
303(f), 303(g), and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 157(a),
303(c), 303(f), 303(g) and 303(r), this
Notice of Proposed Rulemaking is
hereby ADOPTED.

Service Rules. Because our Third
Report and Order focused on First
Round GSO and NGSO systems, we
deferred consideration of several NGSO
FSS rules to a later processing round.
We now seek comment on the following
licensing and service rules in light of
the decisions made in prior orders, our
goal of ensuring expedited licensing,
and considering the NGSO FSS
spectrum sharing proposals presented in
this Notice.

Financial qualifications. As noted
above, the Commission waived the
financial qualification requirement for
the First Round Ka-band applicants, but
deferred consideration of the
applicability of this rule to Second
Round applicants to a later processing
round. Historically, the Commission has
fashioned financial requirements for
satellite services on the basis of entry
opportunities in the particular service
being licensed.? In cases where it can
accommodate all pending applications
and future entry is possible, the
Commission has not looked to current
financial ability as a prerequisite to a
license grant. But in situations where
potential applicants appear to have
requirements that exceed the available
spectrum or orbital resources, the
Commission has invoked a strict
financial qualifications standard. This
policy is designed to make efficient use

947 CFR 25.140(c), 25.142(a)(4), and 25.143(b)(3).

of spectrum by preventing
underfinanced applicants from
depriving another fully capitalized
applicant of the opportunity to provide
service to the public. Since this NPRM
proceeds from the assumption that a
spectrum sharing plan can be devised to
accommodate all the pending
applicants’ proposed systems and future
entry, we are not proposing a strict
financial qualification standard for this
service with respect to the Second
Round NGSO FSS applicants. If,
however, the record developed in this
proceeding indicates that the allocated
spectrum cannot accommodate all
applicants, we may impose a strict
financial qualifications standard.

Should we determine the need to
impose strict financial qualifications,
we seek comment on whether to modify
our existing financial qualifications
requirement. Presently, NGSO FSS
applicants are required to demonstrate
internal assets or committed financing
sufficient to cover construction, launch,
and first-year operating costs of its
entire system. We propose to require the
commitment of funds not previously
committed for any other purpose. If
strict financial qualifications are
invoked, applicants for NGSO FSS
licenses will be required to demonstrate
that they have assets or committed
financing for their NGSO FSS systems
that are separate and apart from any
funding necessary to construct and
operate any other licensed satellite
systems. We request comment on this
proposal, and ask whether there are
alternative means of oversight we can
employ to ensure that licensees will be
able to commence timely service to the
public.

Implementation milestones. As with
all other satellite services, we propose
that all NGSO FSS Ka-band licensees
adhere to a strict timetable for system
implementation. Milestones are
intended to ensure that licensees are
building their systems in a timely
manner and that the spectrum resources
are not being held by licensees unable
or unwilling to proceed with their plans
to the detriment of other operators who
might benefit the public interest by
implementing satellite systems. We
propose implementation milestones that
track schedules recently imposed on
other NGSO systems.° Specifically, we
propose that NGSO FSS Ka-band
licensees must enter into a non-
contingent satellite manufacturing
contract for the system within one year

10 The Establishment of Policies and Service
Rules for the Mobile Satellite Service in the 2 GHz
Band, Report and Order, 15 FCC Rcd 16127 (2000)
(“2 GHz Report and Order”).

of authorization, complete critical
design review within two years of
authorization, begin physical
construction of all satellites in the
system within two and half years of
authorization, and complete
construction and launch of the first two
satellites within three and a half years
of grant. The entire system will have to
be launched and operational within six
years of authorization. As is consistent
with our practice in other services, we
propose to require operators to submit
certifications of milestone compliance,
or file a disclosure of non-compliance,
within 10 days following a milestone
specified in the system authorization.

Alternatively, we propose to modify
the implementation milestones for
NGSO FSS licensees by tying the
milestones to the ITU bring into use
date.1® For example, we could require
applicants to demonstrate that they are
on a launch manifest at a designated
point some months before the ITU
bringing into use date. In addition, we
could require licensees to also meet the
intermediate milestones noted above,
that is, enter into a non-contingent
contract, complete critical design review
and begin physical construction of all
satellites within a specified time frame
prior to the ITU bringing into use date.
We seek comment on what time frames
would be appropriate. We seek
comment on these or other possible
approaches to implementation
milestones.?2

Reporting requirements. We propose a
slight modification to § 25.145 of our
rules, which governs reporting
requirements for FSS systems. FSS
licensees are required to file an annual
report with the Commission describing:
the status of satellite construction and
anticipated launch dates, including any
major delays or problems encountered;
and a detailed description of the use
made of each satellite in orbit.13
Licensees should request an extension
of time if they anticipate delays in these
schedules. We propose to apply these
requirements to NGSO FSS systems. We
do not, however, propose to apply a
requirement to report unscheduled
satellite outages.1* The outage reporting
requirement was a means of spectrum
management instituted to ensure that

11 The ITU deadline for putting these U.S.
systems into use is May 18, 2003. A two-year
extension may be granted under certain
circumstances, thus the latest date to bring into use
at least one satellite by each of the second round
applicants is May 18, 2005.

12 We plan to undertake an investigation of
milestones issues in a separate, broader proceeding,
not limited to NGSO FSS service.

1347 CFR 25.210(1)(1) and (3).

1447 CFR 25.210(1)(2).
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satellite spectrum resources were not
warehoused in orbit. We believe that the
operational characteristics of NGSO
systems obviate the need for this
reporting requirement. One of the
second round applicants, @Contact,
suggests that applicants be required to
file quarterly reporting requirements to
enable the Commission to monitor more
closely milestone compliance. We
request comment on these proposals.
We also seek comment on a proposal to
require NGSO FSS operators to file
affidavits certifying whether milestone
requirements are met following the
appropriate milestone deadlines.'> The
Commission would retain the right to
request additional information (e.g.,
copies of construction contracts), as
required to ensure compliance with
milestones. Failure to file a timely
certification or disclosure of non-
compliance would result in automatic
cancellation of an operator’s system
authorization, with no further action
required on the Commission’s part.16
We seek comment on this proposal.

Orbital Debris Mitigation. Currently,
the FCC addresses concerns regarding
orbital debris of satellite systems on a
case-by-case basis. The Commission
analyzes such concerns under the
general “public interest, convenience,
and necessity,” standard in the
Communications Act. In our 2 GHz
Report and Order,'7 we adopted a
requirement that applicants for 2 GHz
MSS authorizations disclose their
orbital debris mitigation plans. Like the
Ku-band Notice of Proposed
Rulemaking 18 we propose to apply that
requirement to NGSO FSS applicants as
well, and seek comment on its
application to this service. We also
intend to commence a separate
rulemaking proceeding to consider
whether to adopt filing requirements for
all FCC-licensed satellite services,
including orbital debris mitigation
issues, the selection of safe flight
profiles and operational configurations,
as well as post-mission disposal
practices.

System License and License Terms.
NGSO systems historically consist of
constellations of technically identical
satellites that may be launched and
retired at different times. Consequently,
existing NGSO satellites in other bands
and services have been authorized
under blanket licenses.’® Under this

15 This requirement currently applies to Big LEO
and 2 GHz operators.

16 See 47 CFR 25.161.

17 2 GHz Report and Order, 65 FR 54555, 15 FCC
Rcd at 16187-88, Section 135-138.

18 Ku-Band NPRM, Section 66—67.

19 See, e.g., Amendment of the Commission’s
Rules to Establish Rules and Policies Pertaining to

approach, licensees are issued a single
blanket authorization for the
construction, launch and operation of a
specified number of technically
identical space stations that constitute
the satellite network constellation. The
authorization covers all construction
and launches necessary to implement
the complete constellation and to
maintain it until the end of the license
term, including any replacement
satellites necessitated by launch or
operational failure, or by retirement of
satellites prior to the end of the license
period. All replacement satellites,
however, must be technically identical
to those in service, including the same
orbital parameters, and may not cause a
net increase in the number of operating
satellites. The license terms runs from
the date on which the first space station
in the system begins transmitting and
receiving radio signals, and is valid for
10 years from that point in time. There
is a filing window for system
replacement applications prior to the
expiration of the license that allows
sufficient time for the Commission to
act upon replacement system
applications. We believe it is
appropriate to continue using this
model of licensing for the NGSO FSS.
We propose to require that replacement
applications be filed no earlier than
three months prior to, and no later than
one month after, the end of the eighth
year of the existing system license. We
request comment on this proposal.

Comments filed through the ECFS can
be sent as an electronic file via the
Internet to <http://www.fcc.gov/e-file/
ecfs.html>. Generally, only one copy of
an electronic submission must be filed.
If multiple docket or rulemaking
numbers appear in the caption of this
proceeding, however, commenters must
transmit one electronic copy of the
comments to each docket or rulemaking
number referenced in the caption. In
completing the transmittal screen,
commenters should include their full
name, Postal Service mailing address,
and the applicable docket or rulemaking
number. Parties may also submit an
electronic comment by Internet e-mail.
To get filing instructions for e-mail
comments, commenters should send an
e-mail to ecfs@fcc.gov, and should
include the following words in the body
of the message, “get form <your e-mail
address.” A sample form and directions
will be sent in reply.

Parties who choose to file by paper
should also submit their comments on
diskette. These diskettes should be

Mobile Satellite Service in the 1610-1626/2483.5—
2500 MHz Frequency Bands, Report and Order, 66
FR 30361, 9 FCC Rcd 536 (1994).

submitted to: William F. Caton, Acting
Secretary, Office of the Secretary,
Federal Communications Commission,
The Portals, 445 Twelfth Street, SW.,
Room TW-A325, Washington, DC
20554. Such a submission should be on
a 3.5 inch diskette formatted in an IBM
compatible format using Microsoft Word
for Windows or compatible software.
The diskette should be accompanied by
a cover letter and should be submitted
in “read only” mode. The diskette
should be clearly labeled with the
commenter’s name, IB Docket No. 02—
19, type of pleading (comment or reply
comment), date of submission, and the
name of the electronic file on the
diskette. The label should also include
the following phrase ‘“Disk Copy—Not
an Original.” Each diskette should
contain only one party’s pleading,
preferably in a single electronic file. In
addition, commenters must send
diskette copies to the Commission’s
copy contractor, Qualex International,
445 12th Street, SW., Room CY-B402,
Washington, DC 20554.

Alternative formats (computer
diskette, large print, audio recording,
and Braille) are available to persons
with disabilities by contacting Brian
Millin at (202) 418-7426 voice, (202)
418-7365 TTY, or <bmillin@fcc.gov>.
This NPRM can also be downloaded in
Microsoft Word and ASCII formats at
<http://www.fcc.gov/ib>.

This Notice of Proposed Rulemaking
(Notice) seeks comment on proposed
options for spectrum sharing among the
second round Ka-Band non-
geostationary satellite orbit fixed-
satellite service (NGSO FSS) applicants.
The Commission proposes to license all
five of the applicants and seeks
comment on which option may best
accommodate the applicants.
Implementation of these NGSO FSS
systems will introduce additional means
of providing broadband services to
consumers as quickly as possible. This
document also seeks comment on our
proposals for service rules to apply to
NGSO FSS systems.2° These actions are
necessary for the Commission to
evaluate these proposals and seek
comment from the public on any other
alternatives. The objective of this
proceeding is to assign the NGSO FSS
spectrum in an efficient manner and
create rules to ensure systems
implement their proposals in a manner
that serves the public interest and
enables the U.S. to preserve its ITU
international coordination priority. We
believe that adoption of the proposed
rules will reduce regulatory burdens
and, with minimal disruption to

20 See paragraphs 37—44, supra.
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existing FCC permittees and licensees,
result in the continued development of
NGSO FSS and other satellite services to
the public. If commenters believe that
the proposed rules discussed in the
NPRM require additional RFA analysis,
they should include a discussion of this
in their comments.

The Commission has not developed a
definition of small entities applicable to
geostationary or non-geostationary
satellite orbit fixed-satellite or mobile
satellite service operators. Therefore, the
applicable definition of small entity is
the definition under the SBA rules
applicable to Communications Services
“Not Elsewhere Classified.” This
definition provides that a small entity is
one with $11.0 million or less in annual
receipts.21 This Census Bureau category
is very broad, and commercial satellite
services constitute only a subset of the
total number of entities included in the
category.

The rules proposed in this Notice
apply only to entities providing NGSO
FSS. Small businesses will not likely
have the financial ability to become
NGSO FSS system operators because of
the high implementation costs
associated with satellite systems and
services. Since there is limited spectrum
and orbital resources available for
assignment, we estimate that only five
applicant entities, whose applications
are pending, will be authorized by the
Commission to provide these services.
We expect that none of these would be
considered small businesses under the
SBA definition. Thus, the rules
proposed in this Notice of Proposed
Rulemaking, if adopted, would not have
a significant economic impact on a
substantial number of small entities.

The Commission will send a copy of
this Notice of Proposed Rulemaking,
including this initial certification, to the
Chief Counsel for Advocacy of the Small
Business Administration. A copy will
also be published in the Federal
Register. See 5 U.S.C. 605(b).

List of Subjects in 47 CFR Part 25

Communications common carriers,
Reporting and recordkeeping
requirements, Satellites,
Telecommunications.

Federal Communications Commission.
William F. Caton,
Acting Secretary.

Rule Changes

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 25 as follows:

2113 C.F.R. 121.201, North American Industry
Classification System (NAICS) Code 51334.

PART 25—SATELLITE
COMMUNICATIONS

1. The authority citation for part 25
continues to read as follows:

Authority: 47 U.S.C. 701-744. Interprets or
applies Sec. 4, 301, 302, 303; 307, 309 and
332 of the Communications Act, as amended,
47 U.S.C. Sections 154, 301, 302, 303, 307,
309 and 332, unless otherwise noted.

2. Section 25.145 is amended by
removing “and” at the end of paragraph
(c)(1), by removing the period at the end
of paragraph (c)(2) and adding “; and”
in its place, by removing “and’ at the
end of paragraph (g)(1)(ii), by removing
the period at the end of paragraph
(g)(1)(iii) and adding *‘; and” in its
place, adding paragraphs (c)(3),
(g)(1)(v), (i), (j) and (k) and revising
paragraph (f) to read as follows:

§25.145 Licensing conditions for the
Fixed-Satellite Service in the 20/30 GHz
bands.

* * * * *

(C]***

(3) A description of the design and
operational strategies that it will use, if
any, to mitigate orbital debris. Each
applicant must submit a casualty risk
assessment if planned post-mission
disposal involves atmospheric re-entry
of the spacecraft.

* * * * *

(f) Implementation milestone
schedule. Each NGSO FSS licensee in
the 18.8-19.3 GHz and 28.6-29.1 GHz
frequency bands will be required to
enter into a non-contingent satellite
manufacturing contract for the system
within one year or authorization, to
complete critical design review within
two years of authorization, to begin
physical construction of the satellites in
the system within two and a half years
of grant, and to launch and operate its
entire authorized system within six
years of authorization.

(g]* *  *

1)***

(iv) All operators of NGSO FSS
systems in the 18.8-19.3 GHz and 28.6—
29.1 GHz bands shall, within 10 days
after a required implementation
milestone as specified in the system
authorization, certify to the Commission
by affidavit that the milestone has been
met or notify the Commission by letter
that it has not been met. At its
discretion, the Commission may require
the submission of additional
information (supported by affidavit of a
person or persons with knowledge
thereof) to demonstrate that the
milestone has been met. Failure to file
a timely certification of milestones, or
filing disclosure of non-compliance,
will result in automatic cancellation of

the authorization with no further action

required on the Commission’s part.
* * * *

(i) Financial requirements. Each
NGSO FSS applicant must demonstrate,
on the basis of the documentation
contained in its application, that it is
financially qualified to meet the
estimated costs of the construction and/
or launch and any other initial expenses
of all proposed space stations in its
system and the estimated operating
expenses for one year after the launch
of the proposed space station(s).
Financial qualifications must be
demonstrated in the form specified in
§§25.140(c) and 25.140(d). In addition,
applicants relying on current assets or
operating income must submit evidence
that those assets are separate and apart
from any funding necessary to construct
or operate any other licensed satellite
system. Failure to make such a showing
will result in the dismissal of the
application.

(j) Replacement of space stations
within the system license term.
Licensees of NGSO FSS systems in the
18.8-19.3 GHz and 28.6-29.1 GHz
frequency bands authorized through a
blanket license pursuant to paragraph
(b) of this section need not file separate
applications to launch and operate
technically identical replacement
satellites within the term of the system
authorization. However, the licensee
shall certify to the Commission, at least
thirty days prior to launch of such
replacement(s) that:

(1) The licensee intends to launch a
space station into the previously-
authorized orbit that is technically
identical to those authorized in its
system authorization; and

(2) Launch of this space station will
not cause the licensee to exceed the
total number of operating space stations
authorized by the Commission.

(k) In-orbit spares. Licensees need not
file separate applications to operate
technically identical in-orbit spares
authorized as part of the blanket license
pursuant to paragraph (b) of this section.
However, the licensee shall certify to
the Commission, within 10 days of
bringing the in-orbit spare into
operation, that operation of this space
station did not cause the licensee to
exceed the total number of operating
space stations authorized by the
Commission.

[FR Doc. 02-5081 Filed 2—-27-02; 4:02 pm]
BILLING CODE 6712-01-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 02-424, MM Docket No. 00-133, RM—
9895]

Digital Television Broadcast Service;
Portland, ME

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: The Commission requests
comments request filed by HMW, Inc,
requesting the substitution of DTV 43
for DTV channel 4 at Portland, Maine.
DTV Channel 43 can be allotted to
Portland, Maine, in compliance with the
principle community coverage
requirements of Section 73.625(a) at
reference coordinates 43—51-06 N. and
70-19-40 W. As requested, we propose
to allot DTV Channel 43 to Portland
with a power of 750 and a height above
average terrain (HAAT) of 265 meters.
However, since the community of
Portland is located within 400
kilometers of the U.S.-Canadian border,
concurrence from the Canadian
government must be obtained for this
allotment.

DATES: Comments must be filed on or
before April 22, 2002, and reply
comments on or before May 7, 2002.
ADDRESSES: Federal Communications
Commission, 445 12th Street, SW.,
Room TW-A325, Washington, DC
20554. In addition to filing comments
with the FCC, interested parties should
serve the petitioner, or its counsel or
consultant, as follows: David D.
Oxenford, Brendan Holland, Shaw
Pittman, LLP, 2300 N Street, NW.,
Washington, DC 20037-1128 (Counsel
for HMW, Inc.).

FOR FURTHER INFORMATION CONTACT: Pam
Blumenthal, Mass Media Bureau, (202)
418-1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Further
Notice of Proposed Rule Making, MM
Docket No. 00-133, adopted February
25, 2002, and released March 1, 2001.
The full text of this document is
available for public inspection and
copying during regular business hours
in the FCC Reference Information
Center, Portals II, 445 12th Street, SW.,
Room CY-A257, Washington, DC,
20554. This document may also be
purchased from the Commission’s
duplicating contractor, Qualex
International, Portals II, 445 12th Street,
SW., Room CY-B402, Washington, DC,
20554, telephone 202—863-2893,
facsimile 202—863—2898, or via-e-mail
qualexint@aol.com.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Television, Digital television
broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 73 as follows:

PART 73—TELEVISION BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, and
336.

§73.622 [Amended]

2. Section 73.622(b), the Table of
Digital Television Allotments under
Maine is amended by removing DTV
Channel 4 and adding DTV Channel 43
at Portland.

Federal Communications Commission.

Barbara A. Kreisman,

Chief, Video Services Division, Mass Media
Bureau.

[FR Doc. 02—4980 Filed 3—1-02; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[1.D. 022502A]

New England Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Public meeting.

SUMMARY: The New England Fishery
Management Council (Council) will
hold a 2-day Council meeting on March
19 and 20, 2002, to consider actions
affecting New England fisheries in the
U.S. exclusive economic zone (EEZ).

DATES: The meeting will be held on
Tuesday and Wednesday, March 19 and
20, 2002. The meeting will begin at 9
a.m. on Tuesday and 8:30 a.m. on
Wednesday.

ADDRESSES: The meeting will be held at
the Mystic Hilton Hotel, 20 Coogan
Boulevard, Mystic, CT 06355; telephone
(860) 572—0731. Requests for special
accommodations should be addressed to
the New England Fishery Management
Council, 50 Water Street, Mill 2,
Newburyport, MA 01950; telephone
(978) 465-0492.

FOR FURTHER INFORMATION CONTACT: Paul
J. Howard, Executive Director, New
England Fishery Management Council,
(978) 465-0492.

SUPPLEMENTARY INFORMATION:
Tuesday, March 19, 2002

Following introductions, the Council
will consider fishing effort capacity
reduction proposals for inclusion in
draft Amendment 13 to the Northeast
Multispecies Fishery Management Plan
(FMP). The Council will consider
proposals for modifying permit transfer
provisions, reducing latent effort
(unused groundfish days-at-sea) and the
consolidation of fishing effort.
Following this report, the Council will
provide time on the agenda for public
comments on any issues that are
relevant to fisheries management and
Council business. The Groundfish
Committee will discuss progress on the
development of Amendment 13. They
will also recommend and possibly
approve changes to the groundfish
status determination criteria for
inclusion in Amendment 13.

Wednesday, March 20, 2002

The meeting will reconvene with
reports on recent activities from the
Council Chairman and Executive
Director, the NMFS Regional
Administrator, Northeast Fisheries
Science Center and Mid-Atlantic
Fishery Management Council liaisons,
NOAA General Counsel and
representatives of the U.S. Coast Guard,
NMFS Enforcement and the Atlantic
States Marine Fisheries Commission. A
discussion of implementation issues
concerning the U.S./ Canada Shared
Resources Agreement is then scheduled,
followed by a vote on whether to adopt
the agreement, the contents of which
were presented at the January Council
meeting. There will be a discussion of
possible future action related to the
annual evaluation of whiting
management measures. The Council
will discuss whether it will complete a
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Framework Adjustment to implement
alternatives to the year 4 default
measures for whiting scheduled to
become effective on May 1, 2003.
During the Monkfish Committee Report
the Council will consider approval of
goals and objectives for Amendment 2
to the Monkfish FMP for the purpose of
providing a basis for the development of
management measures. There also will
be an update on a timetable for the
amendment and progress to develop
management alternatives. The Scallop
Committee will provide an overview of
alternatives under consideration for
inclusion into Draft Amendment 10 to
the Atlantic Sea Scallop FMP.
Although other non-emergency issues
not contained in this agenda may come
before this Council for discussion, those
issues may not be the subjects of formal

action during this meeting. Council
action will be restricted to those issues
specifically listed in this notice and any
issues arising after publication of this
notice that require emergency action
under section 305(c) of the Magnuson-
Stevens Fishery Conservation and
Management Act, provided that the
public has been notified of the Council’s
intent to take final action to address the
emergency.

The New England Council will
consider public comments at a
minimum of two Council meetings
before making recommendations to the
NMFS Regional Administrator on any
framework adjustment to a fishery
management plan. If the Regional
Administrator concurs with the
adjustment proposed by the Council, the
Regional Administrator may publish the

action either as proposed or final
regulations in the Federal Register.
Documents pertaining to framework
adjustments are available for public
review 7 days prior to a final vote by the
Council.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Paul
J. Howard (see ADDRESSES) at least 5
days prior to the meeting date.

Dated: February 26, 2002.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service

[FR Doc. 02-5099 Filed 3—-1-02; 8:45 am]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 1124 and 1135

[Docket No. AO-368-A30, AO-380-A18;
DA-01-08]

Milk in the Pacific Northwest and
Western Marketing Areas; Notice of
Hearing on Proposed Amendments to
Tentative Marketing Agreements and
Orders

7 CFR part | Marketing area AO Nos.

1124 .......... Pacific North- | AO-368-A30
west.

1135 ........... Western .......... AO-380-A18

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule; Notice of public
hearing on proposed rulemaking.

SUMMARY: The hearing is being held to
consider proposals that would amend
certain pooling and related provisions of
the Pacific Northwest and Western
Federal milk orders. Proposals
pertaining to the Pacific Northwest
order include redefining the pool plant
and producer milk definitions to
organize distant milk supplies into state
units for meeting pool performance
standards and eliminating the ability of
handlers to pool the same milk under
more than one marketwide pool.
Proposals to amend the Western order
would provide for net shipments for
pool supply plant qualification, increase
the cooperative pool plant delivery
performance standard, eliminate the
proprietary bulk tank unit provision,
reduce the diversion allowance for
producer milk and calculate diversions
on a net basis, and establish
transportation and assembly credit
provisions. Other proposed
amendments to the Western order
would redefine the pool plant and
producer milk definitions to organize
distant milk supplies into state units for
meeting pool performance standards,
eliminate the ability of handlers to pool

the same milk under more than one
marketwide pool, and clarify the
proprietary bulk tank handler, producer,
and producer milk definitions.
Testimony will be taken to determine if
any of the proposals should be handled
on an emergency basis.

DATES: The hearing will convene at 8:30
a.m. on Tuesday April 2, 2002.
ADDRESSES: The hearing will be held at
the Hilton Hotel, Salt Lake City Airport,
5151 Wiley Post Way, Salt Lake City,
UT 84116-2891, (801) 539-1515 (voice),
(801) 539-1113 (fax).

FOR FURTHER INFORMATION CONTACT:
Gino Tosi, Marketing Specialist, Order
Formulation Branch, USDA/AMS/Dairy
Programs, Room 2968, 1400
Independence Avenue, SW STOP 0231,
Washington, DC 20250-0231, (202)690—
1366, e-mail address:
Gino.Tosi@usda.gov.

Persons requiring a sign language
interpreter or other special
accommodations should contact Joanne
Walter at email
jwalter@fmmaseattle.com before the
hearing begins.

SUPPLEMENTARY INFORMATION: This
administrative action is governed by the
provisions of Sections 556 and 557 of
Title 5 of the United States Code and,
therefore, is excluded from the
requirements of Executive Order 12866.

Notice is hereby given of a public
hearing to be held at the Hilton Hotel,
Salt Lake City Airport, 5151 Wiley Post
Way, Salt Lake City, UT 84116-2891,
(801) 539-1515 (voice), (801) 539-1113
(fax), beginning at 8:30 a.m., on
Tuesday, April 2, 2002, with respect to
proposed amendments to the tentative
marketing agreements and to the orders
regulating the handling of milk in the
Pacific Northwest and Western
marketing areas.

The hearing is called pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), and the applicable
rules of practice and procedure
governing the formulation of marketing
agreements and marketing orders (7 CFR
part 900).

The purpose of the hearing is to
receive evidence with respect to the
economic and marketing conditions
which relate to the proposed
amendments, hereinafter set forth, and
any appropriate modifications thereof,
to the tentative marketing agreements
and to the orders.

Evidence also will be taken to
determine whether emergency
marketing conditions exist that would
warrant omission of a recommended
decision under the rules of practice and
procedure (7 CFR 900.12(d)) with
respect to the proposals.

Actions under the Federal milk order
program are subject to the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).
This Act seeks to ensure that, within the
statutory authority of a program, the
regulatory and informational
requirements are tailored to the size and
nature of small businesses. For the
purpose of the Act, a dairy farm is a
“small business” if it has an annual
gross revenue of less than $750,000 or
produces less than 500,000 pounds of
milk per month, and a dairy products
manufacturer is a “small business” if it
has fewer than 500 employees. Most
parties subject to a milk order are
considered as a small business.
Accordingly, interested parties are
invited to present evidence on the
probable regulatory and informational
impact of the hearing proposals on
small businesses. Also, parties may
suggest modifications of these proposals
for the purpose of tailoring their
applicability to small businesses.

The amendments to the rules
proposed herein have been reviewed
under Executive Order 12988, Civil
Justice Reform. They are not intended to
have a retroactive effect. If adopted, the
proposed amendments would not
preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Agricultural Marketing
Agreement Act provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under Section 8c(15)(A) of the
Act, any handler subject to an order may
request modification or exemption from
such order by filing with the
Department a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with the
law. A handler is afforded the
opportunity for a hearing on the
petition. After a hearing, the Department
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has its
principal place of business, has
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jurisdiction in equity to review the
Department’s ruling on the petition,
provided a bill in equity is filed not
later than 20 days after the date of the
entry of the ruling.

Interested parties who wish to
introduce exhibits should provide the
Presiding Officer at the hearing with
three copies of such exhibits for the
Official Record.Also, it would be
helpful if additional copies are available
for the use of other participants at the
hearing.

List of Subjects in 7 CFR Parts 1124 and
1135

Milk marketing orders.

The authority citation for 7 CFR Parts
1124 and 1135 continues to read as
follows:

Authority: 7 U.S.C. 601-674.

The proposed amendments, as set
forth below, have not received the
approval of the Department of
Agriculture.

PART 1124—MILK IN THE PACIFIC
NORTHWEST MARKETING AREA

Proposals No. 1 and 2 Pertain only to
the Pacific Northwest Order.

Proposed by: Northwest Dairy
Association

Proposal No. 1

Amend the Producer definition in
“1124.12 to prevent the pooling of the
same milk under the Pacific Northwest
Federal order and a State marketwide
order at the same time by adding a new
paragraph (b)(6) to read as follows:

§1124.12 Producer.
* * * * *

(b) * * *

(6) A dairy farmer whose milk is
pooled on a state order with a
marketwide pool.

Proposed by Dairy Farmers of America

Proposal No. 2

Amend the pool supply plant and
producer milk definitions to require that
milk from “distant” locations be
reported by individual state units, each
of which would be subject to the
performance standards applicable to
supply plants and producer milk by
adding a new paragraph (c)(5) in
§1124.7 and redesignating *“ 1124.13
paragraph (e)(5) as (e)(6) and adding a
new paragraph (e)(5) to read as follows:

§1124.7 Pool Plant.

(C * * *
(5) If milk is delivered to a plant
physically located outside the State of

Washington or the Oregon counties of
Benton, Clackamas, Clatsop, Columbia,
Coos, Crook, Curry, Deschutes, Douglas,
Gilliam, Hood River, Jackson, Jefferson,
Josephine, Klamath, Lake, Lane,
Lincoln, Linn, Marion, Morrow,
Multnomah, Polk, Sherman, Tillamook,
Umatilla, Wasco, Washington, Wheeler,
and Yamhill or the Idaho counties of
Benewah, Bonner, Boundary, Kootenai,
Latah, and Shoshone by producers also
located outside the area specified in this
paragraph, producer receipts at such
plant shall be organized by individual
state units and each unit shall be subject
to the following requirements:

(i) Each unit shall be reported
separately pursuant to § 1124.30.

(ii) At least the required minimum
percentage and delivery requirements
specified in § 1124.7(c) and (c)(1) of the
producer milk of each unit of the
handler shall be delivered to plants
described in §1124.7(a) or (b), and such
deliveries shall not be used by the
handler in meeting the minimum
shipping percentages required pursuant
to §1124.7(c)(1); and

(iii) The percentages of
§1124.7(c)(3)(ii) are subject to any
adjustments that may be made pursuant
to §1124.7(g).

* * * * *

§1124.13 Producer Milk.

* * * * *

(e] * % %

(5) Milk receipts from producers
whose farms that are physically located
outside the State of Washington or the
Oregon counties of Benton, Clackamas,
Clatsop, Columbia, Coos, Crook, Curry,
Deschutes, Douglas, Gilliam, Hood
River, Jackson, Jefferson, Josephine,
Klamath, Lake, Lane, Lincoln, Linn,
Marion, Morrow, Multnomah, Polk,
Sherman, Tillamook, Umatilla, Wasco,
Washington, Wheeler, and Yambhill or
the Idaho counties of Benewah, Bonner,
Boundary, Kootenai, Latah, and
Shoshone. Such producers shall be
organized by individual state units and
each unit shall be subject to the
following requirements:

(i) Each unit shall be reported
separately pursuant to § 1124.30.

(ii) For pooling purposes, each
reporting unit must satisfy the shipping
standards specified for a supply plant
pursuant to § 1124.7(c) and (c)(1), and
such deliveries shall not be used by the
handler in meeting the minimum
shipping percentages required pursuant
to §1124.13(c); and

(iii) The percentages of § 1124.13(e)(5)
are subject to any adjustments that may
be made pursuant to § 1124.13(e)(6).

* * * * *

PART 1135—MILK IN THE WESTERN
MARKETING AREA

Proposals 3 through 16 pertain only to
the Western Order.

Proposals 3 Through 9 Proposed by
Dairy Farmers of America

Proposal No. 3

Establish a ‘“net shipment” provision
applicable to deliveries to pool
distributing plants as well as pool
supply plants by adding a new
paragraph (c)(5) in ““ 1135.7 to read as
follows:

§1135.7 Pool plant.

* * * * *

(C) * x %

(5) Shipments used in determining
qualifying percentages shall be milk
transferred or diverted to and physically
received by distributing pool plants, less
any transfers of bulk fluid milk products

from such distributing pool plants.

Proposal No. 4

Increase the cooperative pool plant
provision delivery performance
standard from 35% to 50% by revising
““1135.7 paragraph (d) to read as
follows:

§1135.7 Pool plant.

* * * * *

(d) A milk manufacturing plant
located within the marketing area that is
operated by a cooperative association if,
during the month or the immediately
preceding 12-month period ending with
the current month, 50 percent or more
of such cooperative’s member producer
milk (and any producer milk of
nonmembers and members of another
cooperative association which may be
marketed by the cooperative
association) is physically received in the
form of bulk fluid milk products
(excluding concentrated milk
transferred to a distributing plant for an
agreed-upon use other than Class I) at
plants specified in paragraph (a) or (b)
of this section either directly from farms
or by transfer from supply plants
operated by the cooperative association
and from plants of the cooperative
association for which pool plant status
has been requested under this
paragraph, subject to the following

conditions:
* * * * *

Proposal No. 5

Eliminate the bulk tank handler
provision in the Western order by
removing ““ 1135.11.
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Proposal No. 6

Reduce the amount of producer milk
eligible for diversion to nonpool plants
from 90 percent to 70 percent by
revising ““ 1135.13 paragraph (d)(2) to
read as follows:

§1135.13 Producer milk.

* * * * *

(d)* * %

(2) Of the quantity of producer milk
received during the month (including
diversions) the handler diverts to
nonpool plants not more than 70
percent;

* * * * *

Proposal No. 7

Amend diversion percentages in
1135.13 be calculated on a net basis and
to be applicable to both pool supply
plants and nonpool plants, by
redesignating paragraphs (d)(3) through
(d)(6) as paragraphs (d)(4) through
(d)(7), and adding a new paragraph
(d)(3) to ““ 1135.13 to read as follows:

§1135.13 Producer milk.

* * * * *

(d)* * %

(3) Receipts used in determining
qualifying percentages shall be milk
transferred to, diverted to, or delivered
from farms of producers pursuant to
§1000.9(c) and physically received by
plants described in § 1135.7(a) or (b),
less any transfers or diversions of bulk
fluid milk products from such pool
distributing plants.

* * * * *

Proposal No. 8

Establish a partially offset intra-order
transportation credit provision that will
allow shipments traveling distances in
excess of a number of miles representing
a “typical” base hauling distance for the
area to receive credit from the
marketwide pool for supplying the Class
I needs of the market. Credit would be
limited to producers physically located
within the marketing area. Payment
would be made to the milk supplier. An
assembly credit would be applied to
milk delivered to distributing plants.
The reporting requirements of the order,
in §§1135.30 and 1135.32, would be
amended to accommodate the
transportation and assembly credit
provisions. This would be accomplished
by adding new paragraphs (a)(5) and
(c)(3) in § 1135.30, redesignating the
introductory text in § 1135.32 as
paragraph (a) and republishing it and
adding a paragraph (b) and adding a
new §1135.55 to read as follows:

§1135.30 Reports of receipts and
utilization.
* * * * *

(a] R

(5) Receipts of producer milk
described in § 1135.55 (d), including the
identity of the individual producers
whose milk is eligible for the
transportation credit pursuant to that
paragraph and the date that such milk

was received;
* * * * *

(C] R

(3) With respect to milk for which a
cooperative association is requesting a
transportation credit pursuant to
§1135.55, all of the information
required in paragraph (a)(5) of this
section.

§1135.32 Other Reports.

(a) In addition to the reports required
pursuant to §§1135.30 and 1135.31,
each handler shall report any
information the market administrator
deems necessary to verify or establish
each handler’s obligation under the
order.

(b) On or before the 21st day after the
end of each month, each handler
described in § 1000.9(a) and (c) shall
report to the market administrator any
adjustments to transportation credit
requests as reported pursuant to
§1135.30(a)(5).

§1135.55 Transportation credits and
assembly credits.

(a) Payments for the transportation of
and assembly of milk supplies for pool
distributing plants to cooperative
associations and handlers that request
them shall be made as follows:

(1) On or before the 14th day (except
as provided in § 1000.90) after the end
of each month, the market administrator
shall pay to each handler that received
and reported pursuant to § 1135.30(a)(5)
milk directly from producers’ farms, a
preliminary amount determined
pursuant to paragraph (b) and/or (c) of
this section;

(2) The market administrator shall
accept adjusted requests for
transportation credits on or before the
21st day of the month following the
month for which such credits were
requested pursuant to § 1135.32(a). After
such date, a preliminary audit will be
conducted by the market administrator.
Handlers will be promptly notified of an
overpayment of credits based upon this
final computation and remedial
payments will be made on or before the
next payment date for the following
month;

(3) Transportation credits paid
pursuant to paragraph (a)(1) and (2) of
this section shall be subject to final

verification by the market administrator
pursuant to § 1000.77. Adjusted
payments will remain subject to the
final computation established pursuant
to paragraph (a)(2) of this section; and

(4) In the event that a qualified
cooperative association is the
responsible party for whose account
such milk is received and written
documentation of this fact is provided
to the market administrator pursuant to
§ 1135.30(c)(3) prior to the date payment
is due, the transportation credits for
such milk computed pursuant to this
section shall be made to such
cooperative association rather than to
the operator of the pool plant at which
the milk was received.

(b) Each handler operating a pool
distributing plant described in
§1135.7(a) or (b) that receives bulk milk
directly from farms of producers
described in § 1135.12 that are located
within the marketing area, shall receive
a transportation credit for such milk
computed as follows:

(1) Determine the hundredweight of
milk eligible for the credit by
completing the steps in paragraph (d) of
this section;

(2) Multiply the hundredweight of
milk eligible for the credit by .38 cents
times the number of miles between the
receiving plant and the farm less 80
miles;

(3) Subtract from the effective Class I
price at the receiving plant the effective
Class I price of the county that the farm
is located in;

(4) Multiply any positive amount
resulting from the subtraction in
paragraph (b)(3) of this section by the
hundredweight of milk eligible for the
credit; and

(5) Subtract the amount computed in
paragraph (b)(4) of this section from the
amount computed in paragraph (b)(2) of
this section. If the amount computed in
paragraph (b)(4) of this section exceeds
the amount computed in paragraph
(b)(2) of this section, the transportation
credit shall be zero.

(c) Each handler operating a pool
distributing plant described in
§1135.7(a) or (b) that receives milk from
dairy farmers, each handler that
transfers or diverts bulk milk from a
pool plant to a pool distributing plant,
and each handler described in
§ 1000.9(c) that delivers producer milk
to a pool distributing plant shall receive
an assembly credit on the portion of
such milk eligible for the credit
pursuant to paragraph (d) of this
section. The credit shall be computed by
multiplying the hundredweight of milk
eligible for the credit by 5 cents.

(d) The following procedure shall be
used to determine the amount of milk
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eligible for transportation and assembly
credits pursuant to paragraphs (b) and
(c) of this section:

(1) At each pool distributing plant,
determine the aggregate quantity of
Class I milk, excluding beginning
inventory of packaged fluid milk
products;

(2) Subtract the quantity of packaged
fluid milk products received at the pool
distributing plant from other pool plants
and from nonpool plants if such receipts
are assigned to Class I;

(3) Subtract the quantity of bulk milk
shipped from the pool distributing plant
to other plants to the extent that such
milk is classified as Class I milk;

(4) Subtract the quantity of bulk other
source milk received at the pool
distributing plant that is assigned to
Class I pursuant to § 1000.43(d) and
1000.44; and

(5) Assign the remaining quantity pro
rata to bulk physical receipts during the
month from:

(i) Producers;

(ii) Handlers described in § 1000.9(c);

(ii1) Handlers described in § 1135.11;
and

(iv) Other pool plants.

(e) For purposes of this section, the
distances to be computed shall be
determined by the market administrator
using the shortest available state and/or
Federal highway mileage. Mileage
determinations are subject to
redetermination at all times. In the
event a handler requests a
redetermination of the mileage
pertaining to any plant, the market
administrator shall notify the handler of
such redetermination within 30 days
after the receipt of such request. Any
financial obligations resulting from a
change in mileage shall not be
retroactive for any periods prior to the
redetermination by the market
administrator.

(f) In the case of a direct ship farm
load the distance shall be measured
from the farm on the route that results
in the fewest miles. It shall be the
responsibility of the reporting handler
to designate such farm and for the
purpose of computing mileages, the city
closest to that farm.

Proposal No. 9

Amend §§1135.7 and 1135.13 to
establish state unit standards for milk
from “distant” supply locations. Add a
new paragraph (c)(3) to the pool supply
plant definition in § 1135.7, redesignate
§1135.13 paragraph (d)(6) as paragraph
(d)(7) and add a new paragraph (d)(6) to
the producer milk definition to read as
follows:

§1135.7 Pool plant.

* * * * *

* k%
C

(3) If milk is delivered to a plant
physically located outside the Idaho
counties of Ada, Adams, Bannock, Bear
Lake, Bingham, Blaine, Boise,
Bonneville, Camas, Canyon, Caribou,
Cassia, Elmore, Franklin, Gem, Gooding,
Jefferson, Jerome, Lincoln, Madison,
Minidoka, Oneida, Owyhee, Payette,
Power, Twin Falls, Valley and
Washington or the Nevada Counties of
Elko, Lincoln and White Pine or the
Oregon counties of Baker, Grant,
Harney, Malheur, and Union or the state
of Utah or the Wyoming counties of
Lincoln or Uinta by producers also
located outside the area specified in this
paragraph, producer receipts at such
plant shall be organized by individual
state units and each unit shall be subject
to the following requirements:

(i) Each unit shall be reported
separately pursuant to § 1135.30.

(ii) At least the required minimum
percentage and delivery requirements
specified in section § 1135.7(c) and
(c)(1) of the producer milk of each unit
of the handler shall be delivered to
plants described in § 1135.7(a) or (b),
and such deliveries shall not be used by
the handler in meeting the minimum
shipping percentages required pursuant
to §1135.7(c); and

(iii) The percentages of
§1135.7(c)(3)(ii) are subject to any
adjustments that may be made pursuant
to §1135.7(g).

* * * * *

§1135.13 Producer milk.

(d) * % %

(6) Milk receipts from producers
whose farms that are physically located
outside the Idaho counties of Ada,
Adams, Bannock, Bear Lake, Bingham,
Blaine, Boise, Bonneville, Camas,
Canyon, Caribou, Cassia, Elmore,
Franklin, Gem, Gooding, Jefferson,
Jerome, Lincoln, Madison, Minidoka,
Oneida, Owyhee, Payette, Power, Twin
Falls, Valley and Washington or the
Nevada Counties of Elko, Lincoln and
White Pine or the Oregon counties of
Baker, Grant, Harney, Malheur, and
Union or the state of Utah or the
Wyoming counties of Lincoln or Uinta.
Such producers shall be organized by
individual state units and each unit
shall be subject to the following
requirements:

(i) Each unit shall be reported
separately pursuant to § 1135.30.

(ii) For pooling purposes, each
reporting unit must satisfy the shipping
standards specified for a supply plant
pursuant to § 1135.7(c) and (c)(1), and
such deliveries shall not be used by the
handler in meeting the minimum

shipping percentages required pursuant
to §1135.13(c); and

(iii) The percentages of § 1135.13(d)(6)
are subject to any adjustments that may
be made pursuant to § 1135.13(d)(7).

* * * * *

Submitted by Northwest Dairy
Association

Proposal No. 10

Prevent producers who share in the
proceeds of a state marketwide pool
from simultaneously sharing in the
proceeds of a federal marketwide pool
on the same milk in the same month by
amending the Producer provision in
§1135.12 by adding a new paragraph
(b)(6) to read as follows:

§1135.12 Producer.
* * * * *

(b) * k%

(6) A dairy farmer whose milk is
pooled on a state order with a market
widepool.

Proposals 11 through 13, submitted by
Meadow Gold Dairies, are to be
considered as alternatives.

Assure that Class I handlers make
uniform payments for their raw milk
purchases by amending the proprietary
bulk tank handler provision or by
amending the provision regarding
payments to producers and to
cooperative associations.

Proposal No. 11

Amend §1135.11 by adding
paragraph (c) to read as follows:

§1135.11 Proprietary bulk tank handler.

* * * * *

(c) Milk defined as producer milk
pursuant to § 1135.13(a) shall be
reported and considered as producer
milk at the pool plant where received.

Proposal No. 12

Amend §1135.73 by revising
paragraphs (b), introductory text, and
(b)(1) and adding a new paragraph (b)(5)
to read as follows:

§1135.73 Payments to producers and
cooperative associations.
* * * * *

(b) One day prior to the dates on
which partial and final payments are
due pursuant to paragraph (a) of this
section, each handler shall pay a
cooperative association or a proprietary
bulk tank handler for milk received as
follows:

(1) Partial payment to a cooperative
association or a proprietary bulk tank
handler for bulk milk received directly
from producers’ farms. For bulk milk
(including the milk of producers who
are not members of a cooperative
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association and who the market
administrator determines have
authorized the cooperative association
to collect payment for their milk)
received during the first 15 days of the
month from a cooperative association in
any capacity, except as the operator of

a pool plant, and for bulk milk received
directly from producers’ farms and
delivered during the first 15 days of the
month for the account of proprietary
bulk tank handler pursuant to § 1135.11,
the payment to the cooperative
association or proprietary bulk tank
handler shall be an amount not less than
1.2 times the lowest class price for the
proceeding month multiplied by the
hundredweight of milk.

* * * * *

(5) Final payment to a proprietary
bulk tank handler for bulk milk received
directly from producers’ farms. For the
total quantity of bulk milk received
directly from producers’ farms and
delivered during the month for the
account of a proprietary bulk tank
handler pursuant to § 1135.11, the final
payment to the proprietary bulk tank
handler for such milk shall be at not less
than the total value of such milk as
determined by multiplying the
respective quantities assigned to each
class under § 1000.44, as follows:

(i) The hundredweight of Class I skim
milk times the Class I skim milk price
for the month plus the pounds of class
I butterfat times the Class I butterfat
price for the month. The Class I prices
to be used shall be the prices effective
at the location of the receiving plant;

(ii) The pounds of nonfat solids in
Class II skim milk by the Class II nonfat
solids price;

(iii) The pounds of butterfat in Class
IT times the Class II butterfat price;

(iv) The pounds of nonfat solids in
Class IV times the nonfat solids price;

(v) The pounds of butterfat in Class III
and Class IV milk times the respective
butterfat prices for the month;

(vi) The pounds of protein in Class III
milk times the protein price;

(vii) The pounds of other solids in
Class III milk times the other solids
price; and

(viii) Add together the amounts
computed in paragraphs (b)(5)(i)
through (vii) of this section and from
that sum deduct any payment made
pursuant to paragraph (b)(1) of this

section.
* * * * *

Proposal No. 13

Amend § 1135.73 by revising
paragraph (a) to read as follows:

§1135.73 Payments to producers and to
cooperative associations.

(a) Except as provided in paragraph
(b) of this section, each handler shall
make payment to each producer,
including each producer from whom
milk moved direct from the farm in a
truck under the control of a handler
defined under §1135.11, from whom
milk is received during the month as

follows:
* * * * *

Proposals 14—16 submitted by the
Market Administrator.

Proposal No. 14

Clarify the Proprietary bulk tank
handler definition by revising the
introductory text of §1135.11 to read as
follows:

§1135.11 Proprietary bulk tank handler.

Any person, except a cooperative
association, with respect to milk that it
receives for its account from the farm of
a producer in a tank truck owned and
operated by, or under the control of,
such person and which is delivered
during the month for the account of
such person to a pool plant described in
§1135.7(a) or §1135.7(b) of another
handler or diverted pursuant to
§1135.13, subject to the following
conditions:

* * * * *

Proposal No. 15

Clarify the Producer definition by
revising § 1135.12 paragraph (b)(5) to
read as follows:

§1135.12 Producer.

(b) * * *

(5) A dairy farmer whose milk was
received at a nonpool plant during the
month from the same farm (except a
nonpool plant that has no utilization of
milk products in any class other than
Class II, Class III, or Class IV) as other
than producer milk under the order in
this part or any other Federal order.
Such a dairy farmer shall be known as
a dairy farmer for other markets.

Proposal No. 16

Clarify the Producer milk definition
by revising § 1135.13 paragraph (d)(1) to
read as follows:

§1135.13 Producer milk.

* * * * *

(d) I .

(1) Milk of a dairy farmer shall not be
eligible for diversion unless at least one
day’s milk production of such dairy
farmer has been physically received as
producer milk at a pool plant and the
dairy farmer has continuously retained

producer status since that time. If a
dairy farmer loses producer status under
the order in this part (except as a result
of a temporary loss of Grade A
approval), the dairy farmer’s milk shall
not be eligible for diversion unless one
day’s milk production has been
physically received as producer milk at
a pool plant during the month;

* * * * *

Proposed by Dairy Programs,
Agricultural Marketing Service.

Proposal No. 17

For both the Pacific Northwest and
the Western orders, make such changes
as may be necessary to make the entire
marketing agreements and the orders
conform with any amendments thereto
that may result from this hearing.

Copies of this notice of hearing and
the orders may be procured from the
Market Administrator of each of the
aforesaid marketing areas, or from the
Hearing Clerk, Room 1083, South
Building, United States Department of
Agriculture, Washington, DC 20250, or
may be inspected there. Copies may also
be obtained at the USDA-AMS website
at http://www.ams.usda.gov/dairy/

Copies of the transcript of testimony
taken at the hearing will not be available
for distribution through the Hearing
Clerk’s Office. If you wish to purchase
a copy, arrangements may be made with
the reporter at the hearing.

From the time that a hearing notice is
issued and until the issuance of a final
decision in a proceeding, Department
employees involved in the decision
making process are prohibited from
discussing the merits of the hearing
issues on an ex parte basis with any
person having an interest in the
proceeding. For this particular
proceeding, the prohibition applies to
employees in the following
organizational units:

Office of the Secretary of Agriculture
Office of the Administrator, Agricultural

Marketing Service
Office of the General Counsel
Dairy Programs, Agricultural Marketing

Service (Washington office) and the

Office of the Market Administrator of

the Pacific Northwest and Western

Marketing Areas
Procedural matters are not subject to the

above prohibition and may be

discussed at any time

Dated: February 26, 2002.
Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 02-5073 Filed 3—1-02; 8:45 am]
BILLING CODE 3410-02-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-CE-70-AD]

RIN 2120-AA64

Airworthiness Directives; de Havilland

Inc. Models DHC-2 Mk. |, DHC-2 MK. I,
and DHC-2 MKk. Il Airplanes

AGENCY: Federal Aviation

Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain de
Havilland Inc. (de Havilland) Models
DHC-2 Mk. I, DHC-2 Mk. II, and DHC—-
2 Mk. IIT airplanes. This proposed AD
would require you to modify the
elevator tip rib on each elevator;
repetitively inspect underneath the
mass balance weights at each elevator
tip rib for corrosion; and either remove
the corrosion or replace a corroded
elevator tip rib depending on the
corrosion damage. This proposed AD is
the result of mandatory continuing
airworthiness information (MCAI)
issued by the airworthiness authority for
Canada. The actions specified by this
proposed AD are intended to detect and
correct corrosion in the mass balance
weights at the elevator tip ribs, which
could result in loss of balance weight
during flight and the elevator control
surface separating from the airplane.
DATES: The Federal Aviation
Administration (FAA) must receive any
comments on this proposed rule on or
before March 29, 2002.
ADDRESSES: Submit comments to FAA,
Central Region, Office of the Regional
Counsel, Attention: Rules Docket No.
97—-CE-70-AD, 901 Locust, Room 506,
Kansas City, Missouri 64106. You may
view any comments at this location
between 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
You may get service information that
applies to this proposed AD from
Bombardier Inc., Bombardier Regional
Aircraft Division, 123 Garratt Boulevard,
Downsview, Ontario, Canada M3K 1Y5;
telephone: (416) 633—7310. You may
also view this information at the Rules
Docket at the address above.
FOR FURTHER INFORMATION CONTACT: Mr.
Jon Hjelm, Aerospace Engineer, New
York Aircraft Certification Office, 10
Fifth Street, 3rd Floor, Valley Stream,
New York, 11581-1200, telephone:
(516) 256-7523, facsimile: (516) 568—
2716.

SUPPLEMENTARY INFORMATION:
Comments Invited

How Do I Comment on This Proposed
AD?

The FAA invites comments on this
proposed rule. You may submit
whatever written data, views, or
arguments you choose. You need to
include the rule’s docket number and
submit your comments to the address
specified under the caption ADDRESSES.
We will consider all comments received
on or before the closing date. We may
amend this proposed rule in light of
comments received. Factual information
that supports your ideas and suggestions
is extremely helpful in evaluating the
effectiveness of this proposed AD action
and determining whether we need to
take additional rulemaking action.

Are There Any Specific Portions of This
Proposed AD I Should Pay Attention
To?

The FAA specifically invites
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed rule that might
suggest a need to modify the rule. You
may view all comments we receive
before and after the closing date of the
rule in the Rules Docket. We will file a
report in the Rules Docket that
summarizes each contact we have with
the public that concerns the substantive
parts of this proposed AD.

How Can I Be Sure FAA Receives My
Comment?

If you want FAA to acknowledge the
receipt of your comments, you must
include a self-addressed, stamped
postcard. On the postcard, write
“Comments to Docket No. 97-CE-70—
AD.” We will date stamp and mail the
postcard back to you.

Discussion

What Events Have Caused This
Proposed AD?

Transport Canada, which is the
airworthiness authority for Canada,
notified FAA that an unsafe condition
may exist on certain de Havilland
Models DHC-2 Mk. I, DHC-2 Mk. II,
and DHC-2 Mk. III airplanes. Transport
Canada reports incidents of corrosion
found in the area of the elevator tip rib
underneath the mass balance weights on
several of the above-referenced
airplanes.

What Are the Consequences if the
Condition Is Not Corrected?

These conditions, if not detected and
corrected, could result in loss of balance
weight during flight and the elevator

control surface separating from the
airplane.

Is There Service Information That
Applies to This Subject?

De Havilland has issued Beaver
Service Bulletin Number 2/50, dated
May 9, 1997 (applicable to Models
DHC-2 Mk. I and DHC-2 Mk. II
airplanes); and Beaver Service Bulletin
Number TB/58, dated May 9, 1997
(applicable to Model DHC-2 Mk. III
airplanes).

What Are the Provisions of This Service
Information?

These service bulletins include
procedures for:

—modifying the elevator tip rib on each
elevator;

—repetitively inspecting underneath the
mass balance weights at the elevator
tip rib for corrosion; and

—either removing the corrosion or
replacing the corroded elevator tip rib
depending on the corrosion damage.

What Action Did Transport Canada
Take?

Transport Canada classified these
service bulletins as mandatory and
issued AD No. CF-97-06, dated May 28,
1997, in order to ensure the continued
airworthiness of these airplanes in
Canada.

Was This in Accordance With the
Bilateral Airworthiness Agreement?

These airplane models are
manufactured in Canada and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement.

Pursuant to this bilateral
airworthiness agreement, Transport
Canada has kept FAA informed of the
situation described above.

The FAA’s Determination and an
Explanation of the Provisions of This
Proposed AD

What Has FAA Decided?

The FAA has examined the findings
of Transport Canada; reviewed all
available information, including the
service information referenced above;
and determined that:

—the unsafe condition referenced in
this document exists or could develop
on other de Havilland Models DHC-
2 Mk. I, DHC-2 Mk. II, and DHG-2
Mk. III of the same type design that
are on the U.S. registry;

—the actions specified in the
previously-referenced service
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information should be accomplished
on the affected airplanes; and

—AD action should be taken in order to
correct this unsafe condition.

What Would This Proposed AD Require?

This proposed AD would require you
to modify the elevator tip rib on each
elevator; repetitively inspect underneath
the mass balance weights at the elevator

rib tip for corrosion; and either remove
the corrosion or replace the corroded
elevator tip rib depending on the
corrosion damage.

Cost Impact

How Many Airplanes Would This
Proposed AD Impact?

We estimate that this proposed AD
affects 160 airplanes in the U.S. registry.

What Would Be the Cost Impact of This
Proposed AD on Owners/Operators of
the Affected Airplanes?

We estimate the following costs to
accomplish the proposed modification
and initial inspection:

Total cost per | Total cost on

Labor cost Parts cost airplane U.S. operators
13 workhours x $60 = $780 ......cccevvevvirveiierieieneeiens No parts cost required .........cccocveververeerieeieese e $780 | $780 x 160 =
$124,800.

These figures only take into account
the proposed modification and initial
inspection costs and do not take into
account the costs of any of the proposed
repetitive inspections or the cost to
replace any elevator tip rib that would
be found corroded past a certain extent.
We have no way of determining the
number of repetitive inspections each
owner/operator would incur over the
life of each affected airplane or the
number of elevator tip ribs that would
need to be replaced.

Compliance Time of This Proposed AD

What Would Be the Compliance Time of
This Proposed AD?

The compliance time of this proposed
AD is “within the next 6 calendar
months after the effective date of this
AD”.

Why Is the Compliance Time Presented
in Calendar Time Instead of Hours
Time-in-Service (TIS)?

We have determined that a calendar
time compliance is the most desirable
method because the unsafe condition
described in this proposed AD is caused
by corrosion. Corrosion develops
regardless of whether the airplane is in
service and is not a result of airplane
operation. Therefore, to ensure that the
above-referenced condition is detected
and corrected on all airplanes within a
reasonable period of time without
inadvertently grounding any airplanes, a
compliance schedule based upon
calendar time instead of hours TIS is
proposed.

Regulatory Impact

Would This Proposed AD Impact
Various Entities?

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposed rule
would not have federalism implications
under Executive Order 13132.

Would This Proposed AD Involve a
Significant Rule or Regulatory Action?

For the reasons discussed above, I
certify that this proposed action (1) is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. FAA amends § 39.13 by adding a
new airworthiness directive (AD) to
read as follows:

De Havilland Inc.: Docket No. 97-CE-70—
AD.

(a) What airplanes are affected by this AD?
This AD affects Models DHC-2 Mk. I, DHC-
2 Mk. II, and DHC-2 Mk. III airplanes, all
serial numbers, certificated in any category.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
airplanes identified in paragraph (a) of this
AD must comply with this AD.

(c) What problem does this AD address?
The actions specified by this AD are intended
to detect and correct corrosion in the mass
balance weights at the elevator tip ribs,
which could result in loss of balance weight
during flight and the elevator control surface
separating from the airplane.

(d) What actions must I accomplish to
address this problem? To address this
problem, you must accomplish the following:
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Actions

Compliance

Procedures

(1) For all affected airplanes: cut an access
hole and install an access cover and ring
doubler on the elevator tip rib of each eleva-
tor.

(2) For all affected airplanes: inspect under-
neath the mass balance weights at each ele-
vator tip rib for corrosion.

(3) For all affected airplanes: if corrosion is
found (during any inspection required by
paragraph (d)(2) of this AD) that is equal to
or less than 0.004 inches depth, remove the
corrosion.

(4) For all affected airplanes: if corrosion is
found (during any inspection required by
paragraph (d)(2) of this AD) that is greater
than 0.004 inches depth, accomplish one of
the following:

(i) use the procedures in the service bul-
letin to manufacture a new tip rib, part
number 2DKC2-TE-77, and replace the
affected tip rib with this new tip rib; or.

(ii) replace any affected elevator tip rib with
a part number (P/N) C2-TE-103AND el-
evator tip rib. You may obtain a P/N C2—
TE-103AND elevator tip rib. You may
obtain a P/N C2-TE-103AND elevator
tip rib from Viking Air Limited, 9574
Hampden Road, Sidney, BC, Canada
VL8 SV5.

(5) In addition to the above for the affected
DHC-2 MK Il airplanes: if corrosion is found
(during any inspection required by paragraph
(d)(2) of this AD) that is greater than 0.004
inches depth on the channel, accomplish one
of the following:

(i) use the procedures in the service bul-
letin to manufacture a new channel re-
placement, part number 2DKC2TE1020—
13, and replace the affected channel
with new channel; or.

(ii) replace the channel with a part number
(P/N) C2-TE-89ND channel. You may
obtain a P/N C2-TE-89ND channel from
Viking Air Limited, 9574 Hampden Road,
Sidney, BC, Canada VL8 SV5.

Within the next 6 calendar months after the
effective date of this AD.

Within the next 6 calendar months after the
effective date of this AD and thereafter at
intervals not to exceed 5 years.

Prior to further flight after any inspection re-
quired in paragraph d(2) of this AD where
the applicable corrosion is found.

Prior to further flight after any inspection re-
quired in paragraph d(2) of this AD where
the applicable corrosion is found.

Prior to further flight after any inspection re-
quired in paragraph d(2) of this AD where
the applicable corrosion is found.

In accordance with the ACCOMPLISHMENT
INSTRUCTIONS section of either de
Havilland Beaver Service Bulletin Number
2/50, dated May 9, 1997 (for Models DHC—
2 Mk. | and DHC-2 Mk. Il airplanes); or de
Havilland Beaver fabricate and Service Bul-
letin Number TB/58, dated May 9, 1997 (for
Model DHC-2 Mk. Il airplanes), as applica-
ble.

In accordance with the ACCOMPLISHMENT
INSTRUCTIONS section of either de
Havilland Beaver Service Bulletin Number
2/50, dated May 9, 1997 (for Models DHC-
2 Mk. | and DHC-2 Il airplanes); or de
Havilland Beaver Service Bulletin Number
TB/58, dated May 9, 1997 (for Model DHC-
2 Mk. lll airplanes), as applicable.

In accordance with the ACCOMPLISHMENT
INSTRUCTIONS section of either de
Havilland Beaver Service Bulletin Number
2/50, dated May 9, 1997 (for Models DHC-
2 Mk. | and DHC-2 Mk. Il airplanes); or de
Havilland Beaver Service Bulletin Number
TB/58, dated May 9, 1997 (for Model DHC-
2 Mk. lll airplanes), as applicable.

In accordance with the ACCOMPLISHMENT
INSTRUCTIONS section of either de
Havilland Beaver Service Bulletin Number
2/50, dated May 9, 1997 (for Models DHC-
2 Mk. | and DHC-2 Mk. Il airplanes); or de
Havilland Beaver Service Bulletin Number
TB/58, dated May 9, 1997 (for Model DHC-
2 Mk. lll airplanes), as applicable.

In accordance with the ACCOMPLISHMENT
INSTRUCTIONS section of de Havilland
Beaver Service Bulletin Number TB/58,
dated May 9, 1997.

(e) Can I comply with this AD in any other
way? You may use an alternative method of
compliance or adjust the compliance time if:

(1) Your alternative method of compliance
provides an equivalent level of safety; and

(2) The Manager, New York Aircraft
Certification Office (ACO), approves your
alternative. Submit your request through an
FAA Principal Maintenance Inspector, who

may add comments and then send it to the
Manager, New York ACO.

Note 1: This AD applies to each airplane

identified in paragraph (a) of this AD,
regardless of whether it has been modified,
altered, or repaired in the area subject to the
requirements of this AD. For airplanes that
have been modified, altered, or repaired so
that the performance of the requirements of

this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (e)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if you have not
eliminated the unsafe condition, specific
actions you propose to address it.
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(f) Where can I get information about any
already-approved alternative methods of
compliance? Contact Mr. Jon Hjelm,
Aerospace Engineer, New York Aircraft
Certification Office, 10 Fifth Street, 3rd Floor,
Valley Stream, New York, 11581-1200,
telephone: (516) 256—7523, facsimile: (516)
568-2716.

(g) What if I need to fly the airplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate your airplane to a location
where you can accomplish the requirements
of this AD.

(h) How do I get copies of the documents
referenced in this AD? You may get copies of
the documents referenced in this AD from
Bombardier Inc., Bombardier Regional
Aircraft Division, 123 Garratt Boulevard,
Downsview, Ontario, Canada M3K 1Y5. You
may view these documents at FAA, Central
Region, Office of the Regional Counsel, 901
Locust, Room 506, Kansas City, Missouri
64106.

Note 2: The subject of this AD is addressed
in Canadian AD No. CF-97-06, dated May
28, 1997.

Issued in Kansas City, Missouri, on
February 21, 2002.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 02—5004 Filed 3—1-02; 8:45 am|]
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION
16 CFR Chapter |

Regulatory Review; Notice of Intent To
Request Public Comments

AGENCY: Federal Trade Commission.

ACTION: Notice of intent to request
public comments.

SUMMARY: As part of its ongoing
systematic review of all Federal Trade
Commission (“Commission”’) rules and
guides, the Commission gives notice
that it intends to request public
comments on the rule and guides listed
below during 2002. The Commission
will request comments on, among other
things, the economic impact of, and the
continuing need for, the rule and
guides; possible conflict between the
rule and guides and state, local, or other
federal laws or regulations; and the
effect on the rule and guides of any
technological, economic, or other
industry changes. No Commission
determination on the need for or the
substance of the rule and guides should
be inferred from the intent to publish
requests for comments.

FOR FURTHER INFORMATION CONTACT:
Further details may be obtained from
the contact person listed for the
particular item.

SUPPLEMENTARY INFORMATION: The
Commission intends to initiate a review

of and solicit public comments on the
following rule and guides during 2002:

(1) Guides Concerning Use of
Endorsements and Testimonials in
Advertising, 16 CFR 255. Agency
Contact: Richard Cleland, Federal Trade
Commission, Bureau of Consumer
Protection, Division of Advertising
Practices, 600 Pennsylvania Ave., NW,
Washington, DC 20580, (202) 326—3088.

(2) Labeling Requirements for
Alternative Fuels and Alternative
Fueled Vehicles, 16 CFR 309. Agency
Contact: Neil Blickman, Federal Trade
Commission, Bureau of Consumer
Protection, Division of Enforcement, 600
Pennsylvania Ave., NW, Washington,
DC 20580, (202) 326—-3038.

As part of its ongoing program to
review all current Commission rules
and guides, the Commission also has
tentatively scheduled reviews of other
rules and guides for 2003 through 2011.
A copy of this tentative schedule is
appended. The Commission may in its
discretion modify or reorder the
schedule in the future to incorporate
new legislative rules, or to respond to
external factors (such as changes in the
law) or other considerations.

Authority: 15 U.S.C. 41-58.
By direction of the Commission.

Donald S. Clark,
Secretary.

APPENDIX—REGULATORY REVIEW MODIFIED REVOLVING TEN-YEAR SCHEDULE

. Year to re-
16 CFR Part Topic view
Guides Concerning Use of Endorsements and Testimonials in AdVErtiSING .......c.coovviriiiniieniiienieieeree e 2002
Labeling Requirements for Alternative Fuels and Alternative Fueled Vehicles 2002
Tire Advertising and Labeling GUIAES ...........cooveviiieiiiiiienie e 2003
Rules and Regulations under the Hobby Protection ACt ...........ccocevieriieiiieniieenieinene 2003
Statements of General Policy or Interpretations Under the Fair Credit Reporting Act . 2003
Guides for the NUISEry INAUSIIY .....ccoouiiiiiiiieiie e 2004
TV PiICtUIE TUDE SIZE RUIE ...ttt e st e e b bt e e et e e e eabb e e e sabe e e e sabeeeesbneeeanes 2004
Retail Food Store Advertising and Marketing PractiCes RUIE ...........ooiiiiiiiiiiieiiii e 2004
Administrative Interpretations, General Policy Statements, and Enforcement Policy Statements 2005
RECYCIEA Ol RUIE ...ttt 2005
Children’s Online Privacy ProteCtion RUIE .........cioiiiiiiiiiiiiiecieei ettt 2005
Credit PraCtiCeS RUIE ...ttt bttt a ettt b e bt nae et e eab e e b e e seneenbe e eareenbee e 2005
Used Car RUIE .......coooiieiiiieiccce e 2005
Guides for Select Leather and Imitation Leather Products . 2006
Mail or Telephone Order Merchandise RUIE ..........cccciiiiiiiiiii e 2006
Regulations Under Section 4 of the Fair Packaging and Labeling Act (“FPLA”) ...... 2006
Exemptions from Part 500 Of the FPLA ... 2006
Regulations Under Section 5(c) of the FPLA .......ccccviivieviiveeciieene 2006
Statements of General Policy or Interpretations Under the FPLA ... 2006
Appliance Labeling RUle .........cccceeviiieeviiee e 2007
Automotive Fuel Ratings, Certification and Posting Rule . 2007
(@0 To] [T o T 0 1 = (U] [ PR 2007
Summary of Consumer Rights, Notice of User Responsibilities, and Notice of Furnisher Responsibilities 2007
under the Fair Credit Reporting Act.

Guides for Private Vocational and Distance Education SChOOIS ...........coceiiiiiiiiiiiieiiiee e 2008
Guides for the use of Environmental Marketing Claims .............ccceevveee.. 2008
Rules and Regulations under the Wool Products Labeling Act of 1939 . 2008
Rules and Regulations under the Fur Products Labeling Act .......c..cccccvveenn. 2008
Rules and Regulations under the Textile Fiber Products Identification Act .. 2008
Rule Concerning the Use of Negative OPtion PIANS ........cccccoiiiireiiiie e riie e sieeeessieee e sre e steeessnneeesnneeeeseees 2008
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APPENDIX—REGULATORY REVIEW MODIFIED REVOLVING TEN-YEAR SCHEDULE—Continued
16 CFR Part Topic Year to re-
view
Guides for the Advertising of Warranties and GUArANTEES .........ccceiieiiiiiiiiiiieiieeie et 2009
Preservation of Consumers’ Claims and Defenses RUIE ...........cccccoiiiiiiiiiiiiiici e 2009
Interpretations of MagnusoN-M0OSS WAITANLY ACE ........coiiiiiiiiiiiii ettt 2009
Disclosure of Written Consumer Product Warranty Terms and Conditions .. 2009
Pre-sale Availability of Written Warranty TErms .......c.cccoceeriiniienieniec e, 2009
Informal Dispute Settlement PrOCEAUIES .........oii ittt ettt ettt et e e e e e e be e e e anbeeesanneee s 2009
Guides for the Jewelry, Precious Metals, and Pewter INAUSEIIES .........oooieiriiiieeiiiiiee e 2010
Care Labeling RUIE ...t 2010
Guides for the Rebuilt, Reconditioned and Other Used Automobile Parts Industry .. 2011
Guides AgaiNSt DECEPLIVE PIICING ...cciuriiiiiiieeitiie ettt ettt ettt e e e s be e e e ssbe e e e sbe e e s nbeeesnnneeesnnnas 2011
Guides AgaiNSt Bait AQVEITISING .....cc.viiiiiiiiiiie ittt ettt et b e 2011
Guides for Advertising Allowances and Other Merchandising Payments and Services 2011
Guide Concerning Use of the Word “Free” and Similar Representations .................... 2011
Guide Concerning Fuel Economy Advertising for New AutOmMODIIES .........cooiiiiiiiiiiiiiiie e 2011

[FR Doc. 02-5124 Filed 3—1-02; 8:45 am]
BILLING CODE 6750-01-M

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-125638-01]
RIN 1545-BA00

Guidance Regarding Deduction and
Capitalization of Expenditures;
Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to advance notice of
proposed rulemaking.

SUMMARY: This document contains a
correction to the advance notice of
proposed rulemaking that was
published in the Federal Register on
Thursday, January 24, 2002 (67 FR
3461) that will clarify the application of
section 263(a) of the Internal Revenue
Code to expenditures incurred in
acquiring, creating, or enhancing certain
intangible assets or benefits.

DATES: This correction is effective
January 24, 2002.

FOR FURTHER INFORMATION CONTACT:
Andrew J. Keyso, (202) 927-9397 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Background

The advance notice of proposed
rulemaking that is the subject of this
correction is under section 263(a) of the
Internal Revenue Code.

Need for Correction

As published, the advance notice of
proposed rulemaking (REG-125638-01)

contains an error which may prove to be
misleading and is in need of
clarification.

Correction of Publication

Accordingly, the publication of the
advance notice of proposed rulemaking
(REG-125638-01), which is the subject
of FR Doc. 02-1678 is corrected as
follows:

On page 3464, column 1, line 7, the
language ““J.J. Case Company v. United
States, 32" is corrected to read ““J.I. Case
Company v. United States, 32.”

Cynthia Grigsby,

Chief, Regulations Unit, Associate Chief
Counsel (Income Tax and Accounting).
[FR Doc. 02—-5111 Filed 3—1-02; 8:45 am)]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301
[REG—-251502-96]
RIN 1545-AU68

Civil Cause of Action for Certain
Unauthorized Collection Actions

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Withdrawal of notice of
proposed rulemaking.

SUMMARY: This document withdraws the
notice of proposed rulemaking relating
to Internal Revenue Code section 7433
that was published in the Federal
Register on Wednesday, December 31,
1997. The proposed regulations
implemented provisions of the Taxpayer
Bill of Rights 2 (TBOR2). TBOR2 raised
the cap on damages under section 7433
and eliminated the jurisdictional

prerequisite requiring a taxpayer to
exhaust administrative remedies before
filing a civil damage action.

FOR FURTHER INFORMATION CONTACT:
Kevin Connelly, 202-622-3640 (not a
toll-free call).

SUPPLEMENTARY INFORMATION:

Background

On Wednesday, December 31, 1997,
the IRS issued proposed regulations
titled Civil Cause of Action for Certain
Unauthorized Collection Actions (62 FR
68242). Because the Internal Revenue
Service Restructuring and Reform Act of
1998 substantially amended section
7433, including sections that TBOR2
had previously amended, we are
withdrawing these proposed regulations
(REG-251502-96). A new notice of
proposed rulemaking containing both
the statutory provisions of TBOR2 and
RRA1998 with respect to damage
actions under section 7433, as well as
section 7426, has been opened.

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Withdrawal of Notice of Proposed
Rulemaking

Accordingly, under the authority of
26 U.S.C. 7805, the notice of proposed
rulemaking that was published in the
Federal Register on Wednesday,
December 31, 1997 (62 FR 68242) is
withdrawn.

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
[FR Doc. 02-5112 Filed 3—-1-02; 8:45 am]
BILLING CODE 4830-01-P
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DEPARTMENT OF DEFENSE
Office of the Secretary
32 CFR Part 3

Transactions Other Than Contracts,
Grants, or Cooperative Agreements for
Prototype Projects

AGENCY: Office of the Secretary,
Department of Defense (DoD).

ACTION: Proposed rule; public meeting.

SUMMARY: The Director of Defense
Procurement is sponsoring a public
meeting to discuss the proposed rule on
conditions for appropriate use and audit
policy for transactions for prototype
projects published in the Federal
Register at 66 FR 58422 on November
21, 2001.

DATES: The meeting will be held on
March 27, 2002 from 9 a.m. to 5 p.m.

ADDRESSES: The meeting will be held at
the National Contract Management
Association (NCMA), which is located
at 1912 Woodford Road, Vienna,
Virginia 22182. Directions to NCMA are
available at http://www.acq.osd.mil/dp/
dsps/ot/pr.htm.

FOR FURTHER INFORMATION CONTACT:
David Capitano, Office of Cost, Pricing,
and Finance, by telephone at 703-602—
4245, by FAX at 703-602—-0350, or by e-
mail at david.capitano@osd.mil.

SUPPLEMENTARY INFORMATION: The
Director of Defense Procurement would
like to hear the views of interested
parties on what they believe to be the
key issues pertaining to the proposed
rule on Transactions Other Than
Contracts, Grants, or Cooperative
Agreements for Prototype Projects
published in the Federal Register at 66
FR 58422 on November 21, 2001. A
listing of some of the possible issues for
discussion, as well as copies of the
written public comments submitted in
response to the November 21, 2001
proposed rule, are available at http://
www.acq.osd.mil/dp/dsps/ot/pr.htm.

Dated: February 27, 2002.
L.M. Bynum,

Alternative OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 02—-5157 Filed 2—28-02; 11:52 am)]
BILLING CODE 5001-08—P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 151
[USCG-2001-10486]

RIN 2115-AG21

Standards for Living Organisms in

Ship’s Ballast Water Discharged in
U.S. Waters

AGENCY: Coast Guard, DOT.

ACTION: Advance notice of proposed
rulemaking; request for comments.

SUMMARY: The Coast Guard seeks
comments on the development of a
ballast water treatment goal, and an
interim ballast water treatment
standard. The Nonindigenous Aquatic
Nuisance Prevention and Control Act of
1990 and the National Invasive Species
Act of 1996 require the Coast Guard to
regulate ballast water management
practices to prevent the discharge of
shipborne ballast water from releasing
harmful nonindigenous species into
U.S. waters of the Great Lakes, and to
issue voluntary guidelines to prevent
the introduction of such species through
ballast water operations in other waters
of the U.S. These Acts further provide
that the Coast Guard must assess
compliance with the voluntary
guidelines and if compliance is
inadequate must issue regulations that
make the guidelines mandatory. These
guidelines and regulations must be
based on open ocean ballast water
exchange and/or environmentally sound
alternatives that the Coast Guard
determines to be at least as “‘effective”
as ballast water exchange in preventing
and controlling infestations of aquatic
nuisance species (ANS). The Coast
Guard will use the public’s comments to
help define a ballast water treatment
goal and standard, both of which are
essential parts of determining whether
alternative ballast water management
methods are environmentally sound and
at least as effective as open ocean ballast
water exchange (BWE) in preventing
and controlling infestations of ANS.
DATES: Comments and related material
must reach the Coast Guard on or before
June 3, 2002.

ADDRESSES: To make sure that your
comments and related material are not
entered more than once in the docket,
please submit them by only one of the
following means:

(1) By mail to the Docket Management
Facility (USCG-2001-10486), U.S.
Department of Transportation, room PL—
401, 400 Seventh Street SW.,
Washington, DC 20590-0001.

(2) By delivery to room PL—401 on the
Plaza level of the Nassif Building, 400
Seventh Street SW., Washington, DC,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The telephone number is 202-366—
9329.

(3) By fax to the Docket Management
Facility at 202—-493-2251.

(4) Electronically through the Web
Site for the Docket Management System
at http://dms.dot.gov.

The Docket Management Facility
maintains the public docket for this
rulemaking. Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, will
become part of this docket and will be
available for inspection or copying at
room PL—401 on the Plaza level of the
Nassif Building, 400 Seventh Street
SW., Washington, DC, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. You may also
find this docket on the Internet at http:/
/dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this notice,
call Dr. Richard Everett, Project
Manager, Office of Operating and
Environmental Standards (G-MSO),
Coast Guard, telephone 202-267-0214.
If you have questions on viewing or
submitting material to the docket, call
Dorothy Beard, Chief, Dockets,
Department of Transportation,
telephone 202-366-5149.
SUPPLEMENTARY INFORMATION:

Other NISA Rulemaking to Date

This rulemaking follows the
publication of the Final Rule (USCG—
1998-3423) on November 21, 2001 (66
FR 58381), for the Implementation of
the National Invasive Species Act of
1996, that finalizes regulations for the
Great Lakes ecosystems and voluntary
ballast water management guidelines for
all other waters of the United States,
including reporting for nearly all vessels
entering waters of the United States.
Both rules follow the publication of the
notice and request for comments for
Potential Approaches To Setting Ballast
Water Treatment Standards (USCG—
2001-8737) on May 1, 2001, notice and
request for comments on Approval for
Experimental Shipboard Installations of
Ballast Water Treatment Systems
(USCG-2001-9267) on May 22, 2001,
and the publication of notice of
meetings; request for comments on The
Ballast Water Management Program
(USCG-2001-10062) on July 11, 2001.

Request for Comments

The Coast Guard encourages
interested persons to participate in this
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rulemaking by submitting written data,
views or arguments. Persons submitting
comments should include their name
and address, identify the docket number
for this rulemaking (USCG-2001—
10486), and the specific section of this
proposal to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 872 by 11 inches,
suitable for copying. Persons wanting
acknowledgement of receipt of
comments should enclose a stamped,
self-addressed postcard or envelope.
Don’t submit the same comment or
attachment more than once. Don’t
submit anything you consider to be
confidential business information, as all
comments are placed in the docket and
are thus open to public inspection and
duplication. The Coast Guard will
consider all comments and material
received during the comment period.
We may change this proposed rule in
view of them.

Public Meeting

We have no plans for any public
meetings, unless you request one. Some
of the information that helped us
prepare this notice came from the
following meetings that have already
been held: meetings of the Ballast Water
and Shipping Committee (BWSC) of the
Federal Aquatic Nuisance Species Task
Force; the workshop on ballast water
treatment standards sponsored by the
Global Ballast Water Program
(Globallast) of the International
Maritime Organization (IMO) in March
2001; and two technical workshops we
held in April and May 2001. If you want
a meeting, you may request one by
writing to the Docket Management
Facility at the address under ADDRESSES.
Explain why you think a meeting would
be useful. If we determine that oral
presentations would aid this
rulemaking, we will hold a public
hearing at a time, date, and place
announced by later notice in the
Federal Register.

Background and Purpose

Congress, in the Nonindigenous
Aquatic Nuisance Prevention and
Control Act of 1990 (NANPCA), as
amended by the National Invasive
Species Act of 1996 (NISA), directs the
Coast Guard to issue regulations and
guidelines for ballast water management
(BWM). The goal of BWM is to prevent
discharged ballast water from
introducing harmful nonindigenous
species (NIS) to U.S. waters.

Responding to NANPCA'’s directive,
we published a final rule (58 FR 18330,
April 8, 1993). It mandated ballast water

treatment (BWT) for the Great Lakes.
These requirements appear in 33 CFR
part 151, subpart C, and were later
extended to include the Hudson River
north of the George Washington Bridge
(59 FR 67632, December 30, 1994), as
required by the statute. In 1999,
responding to NISA’s directive, we
published an interim rule (64 FR 26672,
May 17, 1999) that sets voluntary BWM
guidelines for all other U.S. waters, and
BWM reporting requirements for most
ships entering U.S. waters.

NANPCA and NISA require BWT to
be executed by mid-ocean ballast water
exchange (BWE), or by a Coast Guard-
approved alternative BWT method. The
alternative BWT must be at least as
effective as BWE in preventing and
controlling infestations of aquatic
nuisance species (ANS). Therefore, in
order to evaluate the effectiveness of
alternative BWT methods, the Coast
Guard must first define for
programmatic purposes what “‘as
effective as [BWE]” means. The purpose
of this notice, in part, is to present for
public comment various approaches to
clarifying this term.

On May 1, 2001, we published a
notice and request for public comments
(66 FR 21807) that invited comment on
four conceptual approaches to BWT
standards for assessing relative
effectiveness to BWE, and posed
questions, all of which were developed
in meetings of the BWSC. The
comments we received revealed a wide
range of opinion (see “Comments on the
May 1, 2001, Notice” below), indicating
the need for more discussion.

The present notice reflects comments
received in response to the May 1, 2001
notice. It also draws on information
taken from the Globallast workshop
(March 2001). Finally, it draws on
discussions of the four conceptual BWT
approaches by participants invited to
the April and May 2001 Coast Guard
workshops. (The report of the Globallast
workshop is available at http://
globallast.imo.org. Reports from the
Coast Guard workshops, when
completed, will be available at http://
dms.dot.gov.)

Comments on the May 1, 2001, Notice

We received 22 written responses to
our May 1, 2001 request for comments,
which set out 4 optional approaches for
BWT standards, posed 5 questions
related to setting the standard, and
posed 3 questions relating to
implementation issues. We will
summarize responses to the
implementation questions when we
propose a specific implementation
approach and testing protocol at a later
date. Here are the questions we asked

about setting standards, along with a
summary of the comments we received,
and our response.

1. Should a standard be based on
BWE, best available technology [BAT],
or the biological capacity of the
receiving ecosystem? What are the
arguments for, or against, each option?
Thirteen respondents specifically
addressed this question. Five
commenters, all associated with the
shipping industry, recommended that a
quantification of the effectiveness of
BWE be used to set the standard. All
five also stated that the language of
NISA dictates this approach. Four
commenters favored a BAT approach.
Four commenters favored a biological
capacity approach.

Participants in both the Globallast and
Coast Guard workshops recommended
against basing a ballast water treatment
standard on the effectiveness, either
theoretical or measured, of BWE. The
Globallast report on the findings of the
workshop stated: “It is not appropriate
to use equivalency to ballast water
exchange as an effectiveness standard
for evaluating and approving/accepting
new ballast water treatment
technologies, as the relationship
between volumetric exchange and real
biological effectiveness achieved by
ballast water exchange is extremely
poorly defined. This relationship cannot
be established without extremely
expensive empirical testing.”
Participants in the two Coast Guard
workshops recommended that standards
be based on the level of protection
needed to prevent biological invasions.
The recommendations are neither
endorsed nor discredited by the Coast
Guard.

2. If BWE is the basis for a standard,
what criterion should be used to
quantify effectiveness: the theoretical
effectiveness of exchange, the water
volume exchanged (as estimated with
physical/chemical markers), the
effectiveness in removing or killing all
or specific groups of organisms, or
something else; and why? Twelve
commenters specifically addressed this
question. None of the 12 thought that
theoretical efficacy should be used.
Three recommended using volumetric
effectiveness, and five considered
measured effectiveness in killing/
removing organisms to be the most
appropriate measure. One commenter
thought that all three metrics should be
used, and four commenters re-expressed
their opinion that exchange should not
be the basis for the standard.

3. How specifically should the
effectiveness of either BWE or best
available technology be determined (i.e.,
for each vessel, vessel class, or across all
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vessels) before setting a standard based
on the capabilities of these processes?
Ten respondents specifically addressed
this question. One commenter
recommended determining the
effectiveness of exchange on a ship-by-
ship basis, two thought effectiveness
should be calculated for different “risk
classes” of vessels or sectors of the
shipping industry, one recommended
that exchange be evaluated with
hydrodynamic models before being
evaluated on test vessels, and six
advocated the use of a broad average
effectiveness calculated across many
types of vessels and trading patterns.

4. What are the advantages and
disadvantages of considering the
probability of conducting a safe and
effective BWE on every voyage when
estimating the overall effectiveness of
BWE? Eleven respondents specifically
addressed this question. Six comments
came from vendors of ballast water
treatment systems or from public and
private resource protection entities. Five
of these said the probability of
conducting an exchange must be
considered at some level, in order to
better represent BWE’s “‘real world”
capability. The sixth said we should
take only completed exchanges into
account, because class societies could
not attest to the effectiveness of systems
when safety exemptions were
considered. All five shipping industry
commenters also advocated looking
only at completed exchanges, because
too many variables affect whether or not
a full exchange can be conducted. The
Coast Guard considers the feasibility of
conducting a mid-ocean exchange to be
one of the significant issues in
evaluating BWE.

5. What are the advantages and
disadvantages of expressing a BWT
standard in terms of absolute
concentrations of organisms versus the
percent of inactivation or removal of
organisms? Twelve respondents
specifically addressed this question.
Several expressed concern that if ballast
water were taken on in a location with
a very low concentration, the vessel
might not have to use any treatment to
meet a concentration standard.
Conversely, several commenters argued
that a high percentage reduction in
organisms, when the initial
concentration was very high, could still
result in the discharge of a high
concentration of organisms. These
concerns should be kept in mind when
commenting on the alternative
standards presented below. It is
important to note that, for purposes of
testing the theoretical effectiveness of a
technology, if testing is conducted using
the highest expected natural

concentrations of organisms as the
concentrations in the test medium (as
recommended by participants in the
Globallast and the USCG workshops),
the percent reduction approach
effectively becomes a concentration
approach. This is because the standard
percent reduction (for example, 95%) of
an absolute concentration produces an
absolute concentration of remaining
organisms. On the other hand, for
purposes of assessing compliance with
the standard at the level of an
individual vessel, the two approaches
could have very different results.

Further Comments Needed

We seek more comments because the
discussion of BWT standards has
focused, until now, on the suitability of
basing standards on existing technology,
rather than on developing new
technology that better meets the
congressional intent of eliminating
ballast water discharge as a source of
harmful NIS.

As we noted above, the governing
statutes (NANCPA and NISA) specify
the use of BWE and provide that any
alternative form of BWT be at least as
effective as BWE in preventing and
controlling the spread of ANS. At
present, no alternatives have been
approved, in part, perhaps, because the
effectiveness of the BWE benchmark
itself is not well defined. Furthermore,
concerns have been voiced that mid-
ocean BWE is difficult to quantify in
practice, cannot be safely performed on
all transoceanic voyages, and by current
definition cannot be conducted on
voyages that take place within 200 miles
of shore and in waters shallower than
2000 meters deep.

There are only limited scientific data
on the effectiveness of BWE. A few
empirical studies (see references: 5, 13,
14, 15, 18) listed in this notice, indicate
that BWE results in the actual exchange
of 88% to 99% of the water carried in
a ballast tank. The average result is quite
close to the theoretical 95% efficiency
of Flow-Through Exchange.

However, knowing that we exchanged
88-99% of the water does not
necessarily tell us we eliminated 88—
99% of the danger of ANS remaining in
the ballast tank. Some of the empirical
studies (see references: 5, 13, 14, 15, 18)
also looked at that aspect of BWE. They
found that BWE resulted in reducing the
number of organisms by varying
degrees, from 39% to 99.9%, depending
on the taxonomic groups and ships
studied.

The variability in this data reflects the
fact that the studies involved different
ships under experimentally
uncontrolled conditions, used different

methods of calculating the percentage of
water exchanged, and used different
taxonomic groups to evaluate BWE'’s
effectiveness in reducing the presence of
ANS.

Technical experts at the Coast Guard
and IMO workshops, and comments by
the National Oceanic and Atmospheric
Administration, agree that scientifically
determining even the quantitative
effectiveness of BWE (leaving aside its
qualitative effectiveness) will be
challenging.

We think Congress viewed BWE as a
practical but imperfect tool for treating
ballast water, and wanted to ensure that
approved alternatives would not be less
effective than BWE is known to be. As
currently practiced, BWE produces
varying results and sometimes may
remove as few as 39% of the possible
harmful organisms from the ballast tank.
BWE is affected by a number of
variables, cannot be used on coastal
voyages (as currently defined), and often
cannot be used by a ship on any of it’s
voyages due to safety concerns.

The Coast Guard is currently
considering an approach in which an
alternative BWT method would be
judged to be at least as effective as BWE
if it:

* Produces predictable results,

* Removes or inactivates a high
proportion of organisms,

» Functions effectively under most
operating conditions, and

* Moves toward a goal that expresses
the congressional intent to eliminate
ballast water discharge as a source of
harmful NIS.

In this notice, we are seeking
comments that will help us define the
standards and goals that would meet
these criteria.

Issues for further comment

Your comments are welcome on any
aspect of this notice, including the
submission of alternative goals or
standards that were not presented in
today’s notice. The possible goals and
standards presented here are intended
to stimulate discussion that will
ultimately lead to a standard for
assessing BWT effectiveness that will
have broad scientific and public
support. We particularly seek your
input on the “Questions” we raise
below. The Questions (Q1-Q6) refer to
the following possible Goals (G1-G3)
and Standards (S1-S4).

Possible Goals

G1. No discharge of zooplankton and
photosynthetic organisms (including
holoplanktonic, meroplanktonic, and
demersal zooplankton, phytoplankton
and propagules of macroalgae and
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aquatic angiosperms), inclusive of all
life-stages. For bacteria, Enterococci and
Escherichia coli will not exceed 35 per
100 ml and 126 per 100 ml of treated
water, respectively.

G2. Treat for living organisms at least
to the same extent as drinking water.

G3. Ballast water treatment
technologies would demonstrate,
through direct comparison with ballast
water exchange, that they are at least as
effective as ballast water exchange in
preventing and controlling infestations
of aquatic nuisance species for the
vessel’s design and route.

Possible Standards

S1. Achieve at least 95% removal, kill
or inactivation of a representative
species from each of six representative
taxonomic groups: vertebrates,
invertebrates (hard-shelled, soft shelled,
soft-bodied), phytoplankton, macro-
algae. This level would be measured
against ballast water intake for a defined
set of standard biological, physical and
chemical intake conditions. For each
representative species, those conditions
are:

» The highest expected natural
concentration of organisms in the world
as derived from available literature and

» A range of values for salinity,
turbidity, temperature, pH, dissolved
oxygen, particulate organic matter, and
dissolved organic matter.
(GLOBALLAST PROPOSAL “A”.)

S2. Remove, kill or inactivate all
organisms larger than 100 microns in
size. (GLOBALLAST PROPOSAL “B”.)

S3. Remove 99% of all coastal
holoplanktonic, meroplanktonic, and
demersal zooplankton, inclusive of all
life-stages (eggs, larvae, juveniles, and
adults). Remove 95% of all
photosynthetic organisms, including
phytoplankton and propagules of
macroalgae and aquatic angiosperms,
inclusive of all life stages. Enterococci
and Escherichia coli will not exceed 35
per 100 ml and 126 per 100 ml of
treated water, respectively. (COAST
GUARD WORKSHOP PROPOSAL “A”.)

S4. Discharge no organisms greater
than 50 microns in size, and treat to
meet federal criteria for contact
recreation (currently 35 Enterococci/
100 ml for marine waters and 126 E. coli
/100 ml for freshwaters). (COAST
GUARD WORKSHOP PROPOSAL “B”.)

Note: The capability of current technology
to remove or kill 95%-99% of the
zooplankton or phytoplankton, or to remove
100% of organisms larger than 50 or 100
microns, under the operational flow and
volume conditions characteristic of most
commercial ocean-going vessels, is not well
established. Workshop participants felt these
removal efficiencies are practical and

realistic initial targets. BWT to these levels
would provide increased protection
compared to no BWT at all, or to BWE
carried out only when vessel design and
operating conditions permit.

Questions

In answering the questions, please
refer to Questions, Goals, and Standards
by their designations (for example: Q1,
G2, S3).

The following questions refer to the
goals (G1-G3) and standards (S1-S4) set
out in “Issues for Further Comment,”
above.

Q1. Should the Coast Guard adopt G1,
G2, G3, or some other goal (please
specity) for BWT?

Q2. Should the Coast Guard adopt any
of the standards, S1-S4 as an interim
BWT standard? (You also may propose
alternative quantitative or qualitative
standards.)

Q3. Please provide information on the
effectiveness of current technologies to
meet any of the possible standards.
Please comment, with supporting
technical information if possible, on the
workshop participants’ assessment that
these standards are “practical and
realistic initial targets”.

Q4. General comments on how to
structure any cost-benefit or cost-
effectiveness analysis that evaluates the
above four possible standards. We are
requesting comments on how the Coast
Guard should measure the benefits to
society of the above possible standards
in either qualitative or quantitative
terms. How would the benefits be
measured considering each possible
standard would continue to allow the
introduction of invasive species, but at
different rates? What would the costs be
to industry in each of the four
proposals? How would the cost to
industry differ by possible standard?

Q5. What impact would the above
four standards have on small businesses
that own and operate vessels?

Q6. What potential environmental
impacts would the goals or standards
carry?

Issues for Future Consideration

The possible goals and standards in
today’s notice set out basic biological
parameters for the discharge of aquatic
organisms ranging from bacteria to
higher taxonomic groups and are
intended to provide a starting point for
discussion. If the framework for
addressing BWT effectiveness that is
discussed in this notice were adopted,
the final standards would be derived
from a process that incorporates the
expertise of the scientific community.

We know that many practical
problems will need to be addressed in

setting up a program for testing and
approving BWT alternatives. We think it
is premature to ask for comments on
these issues until an approach (or at
least an interim approach) for assessing
BWT effectiveness is chosen, because
many procedural aspects of the testing
process will be dependent on the
specific nature of the selected approach.
However, we may ultimately need to
address issues such as using standard
indicators as evaluation tools, as
participants in both Globallast and the
Coast Guard workshops recommended.
This would depend on:

¢ Identifying and validating species
or physical/chemical metrics that can be
used as practical and efficient standard
indicators. This in turn would depend
on:

» Improving sampling and analytic
techniques by:

* Setting detection limits and degrees
of statistical uncertainty for methods
and protocols used to enumerate the
abundance of organisms in treated
ballast water, and on

* Setting standard testing conditions
for the concentrations of indicators and
a suite of physical and chemical
parameters. For example, testing might
be based on what the available literature
shows to be the highest expected natural
concentration in the world for each
indicator species or variable under a
range of conditions for other parameters.
(This approach was recommended by
participants in both the Globallast and
USCG workshops.) The suite of
parameters would include turbidity,
dissolved and particulate organic
material, salinity, pH, and temperature.

Preliminary Regulatory Evaluation

At this early stage in the process, the
Coast Guard cannot anticipate whether
any proposed or final rules will be
considered significant, economically or
otherwise, under Executive Order 12866
or under the Department of
Transportation regulatory policies and
procedures [44 FR 11034, February 26,
1979]. At this time, the economic
impact of any regulations that may
result from this notice cannot be
accurately determined. The Coast Guard
plans to use comments received on this
advance notice of proposed rulemaking
to assess these economic impacts. We
will then prepare either a regulatory
assessment or a detailed regulatory
evaluation as appropriate, which will be
placed in the docket.

To facilitate the comment process on
this notice, Table 1 below presents cost
information compiled from recent
technical literature on ballast water
technologies. Several points should be
noted when reviewing this information.
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First, these cost estimates are not all
expressed in a constant unit.

Comparisons of estimates across studies,

therefore, should be conducted with

caution. Second, cost estimates from the

Cawthron (1998) and Agriculture,
Fisheries, and Forestry—Australia
(2001) reports are converted from

Australian dollars based on exchange

rates published October 16, 2001
($0.5136 AUD = $1.00 US Dollar).
Third, these cost estimates are not
expressed in constant dollars; they have
not been adjusted for inflation. Finally,
these costs are derived primarily
through experimental and pilot projects,
not actual application in the field.

we have not yet conducted detailed
cost-benefit analysis on this subject. We
are making this information available to
facilitate public discussion of the
questions that we are posing above. We
also welcome any comments and
supporting documentation, pertaining to
the cost estimates summarized below.

At this time, the Coast Guard does not
endorse any of these studies in any way;

TABLE 1.—COST ESTIMATES FOR BALLAST WATER ALTERNATIVE TECHNOLOGIES FROM THE RECENT LITERATURE

Cost

Remark

Ref. Technology
1 Ballast water exchange ......
4 Ballast water exchange ......
4 Ballast water exchange ......
A i Ballast water exchange ......
9 e Ballast water exchange ......
16 .o Ballast water exchange ......
1 i Onshore treatment facility ..
6 v Onshore treatment facility ..
6 s Onshore treatment facility ..
9 e Onshore treatment facility ..
16 ... Onshore treatment facility ..
1 Thermal treatment ..............
6 v Thermal treatment ..............
11 Thermal treatment ..............
1 s UV treatment ...........ccoccene
2 s UV treatment ..........c.cccoeeee.
T UV treatment ......................
9 UV treatment ......................
1 Chemical treatment ............
T o, Chemical treatment ............
9 e Chemical treatment ............
9 Filtration ........ccccceevviniiiiinne
8 s Rapid response ..................

$4.79-$7.28 per cubic meter

$4,500 fuel cost per exchange .............

$3,100-$8,800 for fuel and pump main-
tenance per exchange.

$16,000-$80,000 total cost of ex-
change.

Qualitative discussion of cost implica-
tions.

$0.02-$0.10 per metric ton of ballast
water.

$0.66—-$27.00 per cubic meter

$1.4 billion for entire treatment facility ..

$9m-19m for infrastructure; $0.09—
$0.41 per metric ton of ballast water
treated.

Qualitative discussion of cost implica-
tions.

$7.6m-$49.7m for infrastructure;
$142,000-$223,000 for annual main-
tenance; $1.40-$8.30 per metric ton
of ballast water treated.

$10.83-$17.52 per cubic meter

Qualitative discussion of cost implica-
tions.

$75,000-$275,000 per system
$31.66-$186.53 per cubic meter

$10,200-$545,000 per system for infra-
structure; $2,200-$11,000 per sys-
tem for annual maintenance.

$250,000-$1m life-cycle per treatment
system.

Qualitative discussion of cost implica-
tions.

$0.47-$77.88 per cubic meter

$2m-$4m life-cycle per treatment sys-
tem.

Qualitative discussion of cost implica-
tions.

Qualitative discussion of cost implica-
tions.
$1.5m per strike

Costs are reduced approximately 50 percent if gravity
ballasting can be accomplished.

56,000 tons of ballast water flow through 3 volumes; time
for exchange about 3 days.

Estimates for conditions on container ships, bulk carriers,
and two types of tankers; 3 dilutions; time for exchange
ranged from 33 to 55 hours.

Estimates for conditions on VLCC and Suezmax bulker.

Time lost during transit.
Estimates based on study of California ports.

Cost estimates driven by additional infrastructure required
in ports.

Facility in Valdez, Alaska; only ballast water treatment facil-
ity currently in use in U.S.; covers 1,000 acres of land,
processes about 16m gallons of ballast water daily.

Estimate based on port-based facility located on land or a
floating platform.

Costs minimized in onshore facility located where vessels
are already required to stop for customs and quarantine
inspection; time delay for docking and deballasting.

Estimates based on study of California ports.

Heating/flushing process.

Very expensive labor and materials cost to retrofit heating
coils in ballast tanks; if additional heat generation re-
quired then fuel consumption increases.

Most cost effective in warmer waters.

Low cost estimate represents UV used alone; high cost es-
timate reflects combination with hydrocyclone.

Cost estimates for 1,200 GPM and 8,000 GPM systems.

Study part of technology demonstration project.

Capital investment very high; cost for installation and pipe
modifications.

Estimate based only on operating cost.

Study part of technology demonstration project.

Installation and engineering of chemical dosing system is
expensive; low cost effectiveness; large capital invest-
ment.

Large capital investment; cost of disposal of concentrated
filtrate.

Australia, method involved quarantine of the port and de-
struction of organisms when detected on a vessel in
port.

As with the cost information provided

above, the Coast Guard does not

any way; we have not yet conducted our
own detailed assessment of their
currently endorse any of these studies in methodologies and results. Rather, we

are making this information available to
facilitate public discussion of the
questions that we are posing above. We
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also welcome any comments, and
supporting documentation pertaining to
the damage estimates summarized
below.

Aquatic Nuisance Species

Adverse environmental and economic
effects of some ANS have been
documented in a number of studies. As
with the cost information provided
above, the Coast Guard does not
currently endorse any of these studies in
any way; we have not yet conducted our
own detailed assessment of their
methodologies and results. Rather, we
are making this information available to
facilitate public discussion of the
questions that we are posing above. We
also welcome any comments, and
supporting documentation pertaining to
the damage estimates summarized
below.

The most studied species, the zebra
mussel, has affected the ecology and
economy of the Great Lakes since
introduction in the late 1980s. Some
scientists believe the mussel is
responsible for “profound changes in
the lower food web of the Great Lakes”
and massive algal blooms (see reference:
3). Zebra mussels may clog intake pipes
for industrial and municipal plants, and
may cause extended shut downs in
order to chemically treat the pipes. In
the Great Lakes basin, the annual cost of
zebra mussel control has been estimated
at from $100 to $400 million.
Dramatically altering the Great Lakes
ecosystems, zebra mussels have now
spread throughout the Mississippi River
drainage basin, thousands of inland
lakes, and are threatening the West
Coast (see reference: 3). There is
evidence that The San Francisco and
Chesapeake Bays, Gulf of Mexico, and
Hawaiian coral reef may be threatened
by other non-indigenous fish, mollusks,
crustaceans, and aquatic plants (see
reference: 3). A 1999 report (see
reference: 12) estimates that the
environmental damage caused by non-
indigenous species in the United States
(both land and water) is $138 billion per
year. The report further states that there
are approximately 50,000 foreign
species and the number is increasing. It
is estimated that about 42% of the
species on the Threatened or
Endangered species lists are at risk
primarily because of non-indigenous
species.

The above damage estimate pertains
to all non-indigenous species, both land
and water. Table 2 below, adapted from
the report (see reference: 12), presents
estimates of the annual damages and
costs of aquatic species in the United
States.

TABLE 2.—ONE ESTIMATE OF THE
TOTAL ANNUAL COST OF AQUATIC
INVASIVE SPECIES IN BILLIONS OF
DOLLARS

[See reference: 12]

Species Total 1

Agquatic weeds .......cccoeveriereenienne. $0.110
Fish 1.000
Green Crab ......ccoceevviieeniiieeeieennn 0.044
Zebra mussel ......cccccoecveeiiineennns 5.000
Asian clam 1.000
Shipworm 0.205

Total woveeeeevciieeeeee e 7.359

1Total annual cost of species.
Small Entities

We are unable, at this time, to
determine whether, under the
Regulatory Flexibility Act (5 U.S.C.
601-612), any regulations resulting from
this ANPRM would have a significant
economic impact on a substantial
number of small entities. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

If you think your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that a rule establishing standards
for evaluating the effectiveness of BWT
would have a significant economic
impact on it, please submit a comment
(see ADDRESSES) explaining why you
think it qualifies and how and to what
degree this rule would economically
affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this ANPRM so that they
can better evaluate its potential effects
on them and participate in the
rulemaking. If you believe that this
ANPRM could lead to a final regulation
that would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions, please contact
Dr. Richard Everett where listed under
FOR FURTHER INFORMATION CONTACT,
above.

Collection of Information

Any final rule resulting from this
ANPRM could call for a new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520.). At this time we are unable,
however, to estimate the number of

responders or the burden of responding
on each responder. We will include our
estimates of this information in a later
notice of proposed rulemaking and
allow for comments on those estimates
before issuing a final rule. As always,
you are not required to respond to an
information collection unless it displays
a valid OMB approval number.

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have not yet
analyzed whether any rule resulting
from this ANPRM would have
implications for federalism, but we are
aware of efforts by various states to stem
invasive species in their waters. We will
continue to consult with the states
through the Ballast Water Working
Group.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
As stated above, we do not yet know the
costs that would be associated with any
rule resulting from this ANPRM. The
Coast Guard will publish information
regarding costs using the comments
received on this ANPRM in a future
publication.

Taking of Private Property

We anticipate that any proposed rule
would not effect a taking of private
property or otherwise have taking
implications under Executive Order
12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

We anticipate that any proposed rule
would meet the applicable standards in
sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We anticipate that any proposed rule
will be analyzed under Executive Order
13045, Protection of Children from
Environmental Health Risks and Safety
Risks, and any such rule would not
create an environmental risk to health or
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risk to safety that might
disproportionately affect children.

Indian Tribal Governments

We anticipate that any proposed rule
would not have tribal implications
under Executive Order 13175,
Consultation and Coordination with
Indian Tribal Governments, because it
would likely not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.
However, we recognize that ANS may
pose significant concerns for some tribal
governments and are committed to
working with tribes as we proceed with
this rulemaking.

To help the Coast Guard establish
regular and meaningful consultation
and collaboration with Indian and
Alaskan Native tribes, we published a
notice in the Federal Register (66 FR
36361, July 11, 2001) requesting
comments on how to best carry out the
Order. We invite your comments on
how any rule resulting from this
ANPRM might impact tribal
governments, even if that impact may
not constitute a “tribal implication”
under the Order, and how best to
address the ANS concerns of the tribal
governments.

Energy Effects

We have not analyzed this ANPRM
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have not
determined whether it is a “significant
energy action” under that order because
we do not know whether any resulting
rule would be a “significant regulatory
action” under Executive Order 12866.
Once we determine the economic
significance of any rule stemming from
this ANPRM, we will determine
whether a Statement of Energy Effects is
required.

Environment

The Coast Guard will consider the
environmental impact of any proposed
rule that results from this advance
notice of proposed rulemaking. We will
include either Environmental
Assessment or Environmental Impact
Statement in the docket for any such
rulemaking as appropriate.
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BILLING CODE 4910-15-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3
RIN 2900-AH42
Evidence for Accrued Benefits

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule.

SUMMARY: The Department of Veterans
Affairs (VA) is proposing to amend its
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adjudication regulations dealing with
accrued benefits, those benefits to
which an individual was entitled under
existing ratings or decisions, or those
based on “evidence in the file at date of
death” which were due and unpaid at
the time the individual died. “Evidence
in the file at date of death” would be
interpreted as evidence in VA’s
possession on or before the date of the
beneficiary’s death, even if such
evidence was not physically located in
the VA claims folder on or before the
date of death. Further, “evidence
necessary to complete the application”
for accrued benefits would be
interpreted as information necessary to
establish that the claimant is within the
category of eligible persons and that
circumstances exist which make the
claimant the specific person entitled to
the accrued benefits. These amendments
would reflect our interpretation of the
governing statute.

DATES: Comments must be received by
VA on or before May 3, 2002.
ADDRESSES: Mail or hand deliver written
comments to: Director, Office of
Regulations Management (02D),
Department of Veterans Affairs, Room
1154, 810 Vermont Ave., NNW.,
Washington, DC 20420; or fax comments
to (202) 273-9289; or e-mail comments
to OGCRegulations@mail.va.gov.
Comments should indicate that they are
submitted in response to “RIN 2900—
AH42.” All comments will be made
available for public inspection at the
above address in the Office of
Regulations Management, Room 1158,
between the hours of 8 a.m. and 4:30
p.m., Monday through Friday (except
holidays).

FOR FURTHER INFORMATION CONTACT:
Randy A. McKevitt, Consultant,
Regulations Staff, Compensation and
Pension Service (211A), Veterans
Benefits Administration, Department of
Veterans Affairs, 810 Vermont Ave.,
N.W., Washington, DC 20420, (202)
273-7138.

SUPPLEMENTARY INFORMATION: 38 U.S.C.
5121(a) states that periodic monetary
benefits under laws administered by the
Secretary of Veterans Affairs to which
an individual was entitled at death,
either under existing ratings or
decisions, or based on “evidence in the
file at date of death,” which are due and
unpaid for a period not to exceed two
years shall, upon death of that
individual, be paid to a properly
entitled claimant. This statutory
provision lists the persons who are
eligible to be paid accrued benefits, in
order of preference in the case of a
deceased veteran, and specifies the
circumstances under which they will be

entitled. Section 5121(c) states that the
application for accrued benefits must be
filed within one year after the date of
death, and that if a claimant’s
application is incomplete at the time it
is originally submitted, the Secretary
shall notify the claimant of the evidence
necessary to complete the application.

In Hayes v. Brown, 4 Vet. App. 353,
360 (1993), the Court of Veterans
Appeals (now the Court of Appeals for
Veterans Claims) stated that “‘the
regulatory framework that has been
established to implement section
5121(a), (c) is confusing at best.” The
Court also found the provisions of VA’s
Adjudication Procedures Manual (M21—
1) at Part IV, Chapter 27, and Part VI,
Chapter 5, to be confusing with regard
to what post-date-of-death evidence is
acceptable, pointing out that to the
extent these manual provisions affect
what post-date-of-death evidence may
be considered, they are substantive
rules. The Hayes panel also pointed out
an apparent statutory ambiguity, noting
that while section 5121(a) permits only
“evidence in file at the date of death,”
section 5121(c) seems to contradict, or
at least qualify, that provision by
stating, “[i]f a claimant’s application is
incomplete at the time it is originally
submitted, the Secretary shall notify the
claimant of the evidence necessary to
complete the application.”

We propose to rewrite 38 CFR 3.1000
to remove redundant language and to
define both what constitutes “evidence
in the file at the date of death” for
purposes of section 5121(a) and what
constitutes “‘evidence necessary to
complete the application” for purposes
of section 5121(c).

Before granting accrued benefits, VA
must determine whether the deceased
individual had established entitlement
to a periodic monetary benefit that was
due and unpaid on the date of death.
Also, VA must determine (1) whether
the application for accrued benefits
provides sufficient information to
establish that the claimant falls within
the category of persons who may be
eligible for accrued benefits, and (2)
whether circumstances exist under
which that person is entitled to the
benefits that have accrued.

38 CFR 3.1000(c)(1) currently states
that if a claimant’s application is
incomplete, the claimant will be
notified of the evidence necessary to
complete the application. We propose to
add provisions to § 3.1000(c)(1) to
reflect our interpretation of what
constitutes “evidence necessary to
complete the application” under 38
U.S.C. 5121(c). Such evidence would be
information establishing that the
claimant is within the category of

persons eligible for accrued benefits and
that circumstances exist which make the
claimant the specific person entitled to
payment of all or any part of benefits
which may have accrued. We believe
that the proposed language would make
it clear that the “evidence” in question
is that information necessary to
establish that the applicant for accrued
benefits is the person eligible for and
entitled to those benefits. Further, we
believe that the proposed language
would ensure that the “evidence
necessary to complete the application”
would not be confused with the
“evidence in the file at date of death”
referred to in 38 U.S.C. 5121(a), which
concerns whether an individual was
entitled to benefits at the date of his/her
death based on “evidence in the file.”
This will also align the interpretation of
this statute with that of 38 U.S.C. 5102,
as amended by the Veterans Claims
Assistance Act of 2000, Pub. L. 106—475.

38 CFR 3.1000(d)(4) purports to
define “evidence in the file at date of
death.” Rather than defining that
statutory term, this regulation currently
states that in certain instances VA may
accept identifying, corroborating or
verifying information from the death
certificate and evidence submitted with
the claim for accrued benefits to support
prima facie evidence already in the file.
These current provisions do not define
the term “evidence in the file.”

A claimant who meets all eligibility
requirements for a VA benefit is not
entitled to that benefit (and there are no
payments due) until he or she has filed
a specific claim and VA received
evidence establishing entitlement.
Therefore, there can be no accrued
benefits unless the deceased individual
had filed a specific claim and VA had
received sufficient evidence on or before
the date of death to establish
entitlement to a VA benefit. See Jones v.
West, 136 F.3d 1296, 1299 (Fed. Cir.
1998) (in the absence of an existing
rating or decision, decedent must have
had a claim pending at the time of
death). Therefore, we propose to define
“evidence in the file at date of death”
according to when the evidence was
received, i.e., the evidence must have
been in VA’s possession on or before the
date of death.

We propose to revise § 3.1000(d)(4) to
define “evidence in the file at the date
of death” as evidence in VA’s
possession on or before the date of the
beneficiary’s death, even if such
evidence was not physically located in
the VA claims folder on or before the
date of death. We believe this definition
accurately reflects the meaning of the
statutory provisions of section 5121(a).
This change would supersede the
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current provisions at 38 CFR
3.1000(d)(4).

Accordingly, we propose to delete
from M21-1 provisions that are
inconsistent with our proposed
definition. Those provisions state that
certain classes of evidence not in file on
the date of death will be considered to
provide a basis for an award of accrued
benefits and permit an award of accrued
benefits to be based on inferences or
prospective estimation drawn from
information in file on the date of death.
Those provisions are in M21-1, part IV,
paragraphs 27.08b, c, d, e, and {.

We also propose to delete provisions
in M21-1, part VI, paragraph 5.06, that
are duplicative of governing statutes,
inconsistent with our interpretation of
those statutes, or superseded by these
proposed regulatory amendments. Such
provisions are contained in paragraph
5.06a, which describes general
principles applicable to accrued benefits
rating decisions.

M21-1, part VI, paragraph 5.06b, in
the introductory text, purports to permit
the acceptance of a claim for disability
pension as an informal claim for
disability compensation, and vice versa,
only if a claim for accrued benefits is
filed within 1 year of the date of receipt
of the disability claim. This is
inconsistent with 38 CFR 3.151(a),
which permits VA to consider a claim
for compensation to be a claim for
pension and a claim for pension to be
a claim for compensation without regard
to any accrued benefits claim. Neither
§3.151(a) nor 38 U.S.C. 5101 limits
acceptance of such claims only to where
a claim for accrued benefits is received.
Because the paragraph 5.06b
introductory text is inconsistent with
the regulations and statute, we propose
to delete that introductory text.

M21-1, part VI, paragraph 5.06b(3),
concerning payment of accrued benefits
for the month of death, is duplicative of
the regulations and of governing law.
We propose to delete this paragraph as
unnecessary.

M21-1, part VI, paragraphs 5.06c and
d, are inconsistent with the proposed
amendments, and we propose to delete
them.

In accordance with the foregoing
discussion, we would delete from M21—
1, as inconsistent with our
interpretation of our statutory authority,
duplicative of governing laws, or
superseded by these amendments,
provisions in Part IV, paragraphs
27.08b, c, d, e, and f, and part VI,
paragraphs 5.06a, b introductory text,
b(3), ¢, and d, which relate to rating
decisions, claims pending at death,
payment for the month of death,
consideration of evidence not in VA’s

possession on the date of the
beneficiary’s death, the sufficiency of
evidence in VA’s possession on that
date, and inferences or predictions from
such evidence.

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act (44
U.S.C. 3501-3520).

Unfunded Mandates

The Unfunded Mandates Reform Act
requires, at 2 U.S.C. 1532, that agencies
prepare an assessment of anticipated
costs and benefits before developing any
rule that may result in an expenditure
by State, local or tribal governments, in
the aggregate, or by the private sector of
$100 million or more in any given year.
This rule would have no consequential
effect on State, local or tribal
governments.

Executive Order 12866

This document has been reviewed by
the Office of Management and Budget
under Executive Order 12866.

Regulatory Flexibility Act

The Secretary hereby certifies that
this proposed amendment will not have
a significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. The
amendment would not directly affect
any small entities. Only VA
beneficiaries could be directly affected.
Therefore, pursuant to 5 U.S.C. 605(b),
the proposed amendment is exempt
from the initial and final regulatory
flexibility analysis requirements of
sections 603 and 604.

The Catalog of Federal Domestic
Assistance program numbers are 64.104,
64.105, 64.109 and 64.110.

List of Subjects in 38 CFR Part 3
Administrative practice and
procedure, Claims, Disability benefits,
Health care, Pensions, Radioactive
materials, Veterans, Vietnam.
Approved: December 10, 2001.
Anthony J. Principi,
Secretary of Veterans Affairs.
For the reasons set forth in the

preamble, 38 CFR part 3 is proposed to
be amended as follows:

PART 3—ADJUDICATION

Subpart A—Pension, Compensation,
and Dependency and Indemnity
Compensation

1. The authority citation for part 3,
subpart A continues to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.

2. Section 3.1000 is amended by
revising the section heading, paragraph
(c)(1), and paragraph (d)(4) introductory
text, to read as follows:

§3.1000 Entitlement under 38 U.S.C. 5121
to benefits due and unpaid upon death of
a beneficiary.

* * * * *

(C) * % %

(1) If an application for accrued
benefits is incomplete because the
claimant has not furnished information
necessary to establish that he or she is
within the category of eligible persons
under the provisions of paragraphs
(a)(1) through (a)(4) or paragraph (b) of
this section and that circumstances exist
which make the claimant the specific
person entitled to payment of all or part
of any benefits which may have
accrued, VA shall notify the claimant:

(i) Of the type of information required
to complete the application;

(ii) That VA will take no further
action on the claim unless VA receives
the required information; and

(iii) That if VA does not receive the
required information within 1 year of
the date of the original VA notification
of information required, no benefits will
be awarded on the basis of that

application.
* * * * *

(d)* * *

(4) Evidence in the file at date of
death means evidence in VA’s
possession on or before the date of the
beneficiary’s death, even if such
evidence was not physically located in
the VA claims folder on or before the
date of death.

* * * * *

[FR Doc. 02—5134 Filed 3—1-02; 8:45 am|]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[IA 0127-1127; FRL-7151-6]

Approval and Promulgation of
Implementation Plans; State of lowa

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP)
revision submitted by the State of Iowa.
This revision approves numerous rules
adopted by the State in 1998, 1999, and
2001. This includes rules pertaining to
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definitions, compliance, permits for
new or existing stationary sources,
voluntary operating permits, permits by
rule, and testing and sampling methods.

These revisions will strengthen the
SIP with respect to attainment and
maintenance of established air quality
standards, ensure consistency between
the State and Federally approved rules,
and ensure Federal enforceability of the
state’s air program rule revisions
according to section 110.

In the final rules section of the
Federal Register, EPA is approving the
state’s SIP revision as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
revision amendment and anticipates no
relevant adverse comments to this
action. A detailed rationale for the
approval is set forth in the direct final
rule. If no relevant adverse comments
are received in response to this action,
no further activity is contemplated in
relation to this action. If EPA receives
relevant adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed action. EPA will
not institute a second comment period
on this action. Any parties interested in
commenting on this action should do so
at this time. Please note that if EPA
receives adverse comment on part of
this rule and if that part can be severed
from the remainder of the rule, EPA may
adopt as final those parts of the rule that
are not the subject of an adverse
comment.

DATES: Comments on this proposed
action must be received in writing by
April 3, 2002.

ADDRESSES: Comments may be mailed to
Wayne Kaiser, Environmental
Protection Agency, Air Planning and
Development Branch, 901 North 5th
Street, Kansas City, Kansas 66101.

FOR FURTHER INFORMATION CONTACT:
Wayne Kaiser at (913) 551-7603.

SUPPLEMENTARY INFORMATION: See the
information provided in the direct final
rule which is located in the rules
section of the Federal Register.

Dated: February 15, 2002.
William W. Rice,
Acting Regional Administrator, Region 7.
[FR Doc. 02—4937 Filed 3—1-02; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70

[IA 0126-1126; FRL-7151-8]

Approval and Promulgation of
Operating Permits Program; State of
lowa

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve
revisions to the Iowa Operating Permits
Program for air pollution control. This
revision approves numerous rules
adopted by the state in 1998, 1999, and
2001. This includes rules pertaining to
issuing permits, Title V operating
permits, voluntary operating permits,
and operating permits by rule for small
sources. These revisions will ensure
consistency between the state and
Federally-approved rules, and ensure
Federal enforceability of the state’s air
program rule revisions.

In the final rules section of the
Federal Register, EPA is approving the
state’s operating permits program
revisions as a direct final rule without
prior proposal because the Agency
views this as a noncontroversial
revision amendment and anticipates no
relevant adverse comments to this
action. A detailed rationale for the
approval is set forth in the direct final
rule. If no relevant adverse comments
are received in response to this action,
no further activity is contemplated in
relation to this action. If EPA receives
relevant adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed action. EPA will
not institute a second comment period
on this action. Any parties interested in
commenting on this action should do so
at this time. Please note that if EPA
receives adverse comment on part of
this rule and if that part can be severed
from the remainder of the rule, EPA may
adopt as final those parts of the rule that
are not the subject of an adverse
comment.

DATES: Comments on this proposed
action must be received in writing by
April 3, 2002.

ADDRESSES: Comments may be mailed to
Wayne Kaiser, Environmental
Protection Agency, Air Planning and
Development Branch, 901 North 5th
Street, Kansas City, Kansas 66101.

FOR FURTHER INFORMATION CONTACT:
Wayne Kaiser at (913) 551-7603.

SUPPLEMENTARY INFORMATION: See the
information provided in the direct final
rule which is located in the rules
section of the Federal Register.

Dated: February 15, 2002.
William W. Rice,
Acting Regional Administrator, Region 7.
[FR Doc. 02—4939 Filed 3—1-02; 8:45 am|]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 25
[IB Docket 02-19; FCC 02-30]

Non-geostationary Satellite Orbit,
Fixed Satellite Service in the Ka-band

AGENCY: Federal Communications
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: In this document, we initiate
a proceeding to determine the means by
which multiple satellite network
systems will be licensed to operate in
spectrum designated on a primary basis
for the non-geostationary satellite orbit,
fixed-satellite service (“NGSO FSS”),
and to determine service rules deferred
in previous orders that will apply to Ka-
band NGSO FSS applicants. Our goals
in this proceeding are similar to those
we have pursued for other satellite
services: to promote competition
through opportunities for new entrants
and to provide incentives for prompt
commencement of service to the public
using state-of-the-art technology. The
NGSO FSS applications in the current
processing round Second Round Ka-
Band (““Second Round”’) propose to
provide—through a variety of system
designs—services such as high-speed
Internet and on-line access, as well as
other high-speed data, video and
telephony services. As a result of the
first processing round First Round Ka-
Band (“First Round”’) there is one NGSO
FSS system authorized to provide
service in the Ka-band. Thus,
implementation of these Second Round
NGSO FSS systems will introduce
additional means of providing advanced
broadband services to the public and
will increase satellite and terrestrial
services competition.

DATES: Comments are due on or before
April 3, 2002; Reply Comments are due
on or before April 3, 2002.

ADDRESSES: All filings must be sent to
the Commission’s Acting Secretary,
William F. Caton, Office of the
Secretary, Federal Communications
Commission, The Portals, 445 Twelfth
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Street, SW., Room TW-A325,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT: For
further information concerning this
rulemaking proceeding contact: Alyssa
Roberts at (202) 418—7276, Internet:
aroberts@fcc.gov, or Robert Nelson at
(202) 418-2341, Internet:
rnelson@fcc.gov, International Bureau,
Federal Communications Commission,
Washington, DC 20554.

SUPPLEMENTARY INFORMATION: We
propose to license all five of the Second
Round Ka-band applicants seeking
access to the spectrum designated on a
primary basis to NGSO FSS systems,
specifically the 18.8—-19.30 GHz and
28.60-29.10 GHz frequency bands. Our
preference is to have an outcome
dictated by the service market rather
than by regulatory decision. We seek
comment on the best means to
accommodate all of the applicants
within the available spectrum, bearing
in mind the Commission’s previous
authorization to Teledesic to operate
domestically in the 500 megahertz of
paired spectrum designated for primary
NGSO FSS services. We propose four
possible options for spectrum sharing as
a starting point for comment. These
proposed options are based on features
of the pending applications, a proposal
received from one of the applicants, and
upon sharing mechanisms we have
previously employed with other satellite
services.

In adopting this Notice of Proposed
Rulemaking (NPRM), we intend to allow
expeditious deployment of NGSO FSS
in the United States for the benefit of
consumers by establishing a spectrum
sharing plan and service rules so that
systems can be implemented in
compliance with International
Telecommunication Union (ITU)
deadlines, and by allowing market
forces to play a role in the
implementation of these systems. We
believe it is in the public interest to
provide opportunities for multiple
systems to compete, providing more
service choices and competitive prices
in the marketplace. Our expectation is
that NGSO FSS providers will provide
a vigorous, additional source of
broadband service for consumers, in
competition with existing satellite and
terrestrial services. This NPRM puts
forth several options for assigning
shared NGSO FSS spectrum resources,
including incentives for rapid
implementation of service. We believe
that the proposals in this NPRM are
sufficiently flexible to accommodate the
NGSO FSS systems set forth by the
pending applicants. We seek comment
on these and other possible sharing

proposals. Finally, we request any other
suggestions commenters might set forth
with respect to sharing or service rules
for NGSO FSS systems.

We also request comment on
additional service rules for NGSO FSS
licensees. We start with our existing
satellite service rules for Ka-band FSS
systems adopted in the Third Report
and Order.? While that order resolved
service rules and licensing
qualifications for First Round
applicants, the Commission deferred
consideration of certain requirements
for future NGSO FSS systems to a later
processing round.

Initial Regulatory Flexibility
Certification

The Regulatory Flexibility Act (RFA),2
requires that a regulatory flexibility
analysis be prepared for notice and
comment rulemaking proceedings
unless the agency certifies that “the rule
will not, if promulgated, have a
significant economic impact on a
substantial number of small entities.” 3
The RFA generally defines “small
entity” as having the same meaning as
the terms “small business,” “small
organization,” and ‘“‘small governmental
jurisdiction.” 4 In addition, the term
“small business” has the same meaning
as the term “‘small business concern”
under the Small Business Act.5 A small
business concern is one which: (a) Is

1Rulemaking to Amend Parts 1, 2, 21, and 25 of
the Commission’s Rules to Redesignate the 27.5—
29.5 GHz Frequency Band, to Reallocate the 29.5—
30.0 GHz Frequency Band, to Establish Rules and
Policies for Local Multipoint Distribution Services
and for Fixed Satellite Services, Third Report and
Order, 62 FR 61448 November 18, 1997, 12 FCC
Red 22310 (1997) (“Third Report and Order”). In
May 2001, the Commission issued a Memorandum
Opinion and Order disposing of petitions for
clarification or reconsideration of the Third Report
and Order filed by Motorola Global
Communications, Inc. and Hughes Communications
Galaxy, Inc. In this order, the Commission noted
that a petition for reconsideration or clarification of
the Third Report and Order filed by Teledesic
would be addressed in notice and comment
proceedings pertaining to a second licensing round
for Ka-band satellite systems. 16 FCC Rcd 11464
(2001) Section 18.

2The RFA, 5 U.S.C. 601 et. seq., has been
amended by the Contract With America
Advancement Act of 1996, Public Law 104—-121,
110 Stat. 847 (1996) (CWAAA). Title II of the
CWAAA is the Small Business Regulatory
Enforcement Fairness Act of 1996 (SBREFA).

35 U.S.C 605(b).

41d. at 601(6).

51d. at 601(3) (incorporating by reference the
definition of “small business concern” in Small
Business Act, 15 U.S.C. 632). Pursuant to 5 U.S.C.
601(3), the statutory definition of a small business
applies “unless an agency, after consultation with
the Office of Advocacy of the Small Business
Administration and after opportunity for public
comment, establishes one or more definitions of
such term which are appropriate to the activities of
the agency and publishes such definition(s) in the
Federal Register.”

independently owned and operated; (b)
is not dominant in its field of operation;
and (c) satisfies any additional criteria
established by the Small Business
Administration (SBA).6

This Notice of Proposed Rulemaking
(NPRM) seeks comment on proposed
options for spectrum sharing among the
second round Ka-Band non-
geostationary satellite orbit fixed-
satellite service (NGSO FSS) applicants.
The Commission proposes to license all
five of the applicants and seeks
comment on which option may best
accommodate the applicants.
Implementation of these NGSO FSS
systems will introduce additional means
of providing broadband services to
consumers as quickly as possible. This
NPRM also seeks comment on our
proposals for service rules to apply to
NGSO FSS systems.” These actions are
necessary for the Commission to
evaluate these proposals and seek
comment from the public on any other
alternatives. The objective of this
proceeding is to assign the NGSO FSS
spectrum in an efficient manner and
create rules to ensure systems
implement their proposals in a manner
that serves the public interest and
enables the U.S. to preserve its ITU
international coordination priority. We
believe that adoption of the proposed
rules will reduce regulatory burdens
and, with minimal disruption to
existing FCC permittees and licensees,
result in the continued development of
NGSO FSS and other satellite services to
the public. If commenters believe that
the proposed rules discussed in the
Notice require additional RFA analysis,
they should include a discussion of this
in their comments.

The Commission has not developed a
definition of small entities applicable to
geostationary or non-geostationary
satellite orbit fixed-satellite or mobile
satellite service operators. Therefore, the
applicable definition of small entity is
the definition under the SBA rules
applicable to Communications Services
“Not Elsewhere Classified.” This
definition provides that a small entity is
one with $11.0 million or less in annual
receipts.® This Census Bureau category
is very broad, and commercial satellite
services constitute only a subset of the
total number of entities included in the
category.

The rules proposed in this document
apply only to entities providing NGSO
FSS. Small businesses will not likely
have the financial ability to become

6 Small Business Act, 15 U.S.C. 632.

7 See paragraphs 37—44, supra.

813 CFR 121.201, North American Industry
Classification System (NAICS) Code 51334.
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NGSO FSS system operators because of
the high implementation costs
associated with satellite systems and
services. Since there is limited spectrum
and orbital resources available for
assignment, we estimate that only five
applicant entities, whose applications
are pending, will be authorized by the
Commission to provide these services.
We expect that none of these would be
considered small businesses under the
SBA definition. Thus, the rules
proposed in this Notice of Proposed
Rulemaking, if adopted, would not have
a significant economic impact on a
substantial number of small entities.

The Commission will send a copy of
this Notice of Proposed Rulemaking,
including this initial certification, to the
Chief Counsel for Advocacy of the Small
Business Administration. A copy will
also be published in the Federal
Register. See 5 U.S.C. 605(b).

Ordering Clauses

Pursuant to sections 4(1), 7(a), 303(c),
303(f), 303(g), and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 157(a),
303(c), 303(f), 303(g) and 303(r), this
Notice of Proposed Rulemaking is
hereby ADOPTED.

Service Rules. Because our Third
Report and Order focused on First
Round GSO and NGSO systems, we
deferred consideration of several NGSO
FSS rules to a later processing round.
We now seek comment on the following
licensing and service rules in light of
the decisions made in prior orders, our
goal of ensuring expedited licensing,
and considering the NGSO FSS
spectrum sharing proposals presented in
this Notice.

Financial qualifications. As noted
above, the Commission waived the
financial qualification requirement for
the First Round Ka-band applicants, but
deferred consideration of the
applicability of this rule to Second
Round applicants to a later processing
round. Historically, the Commission has
fashioned financial requirements for
satellite services on the basis of entry
opportunities in the particular service
being licensed.? In cases where it can
accommodate all pending applications
and future entry is possible, the
Commission has not looked to current
financial ability as a prerequisite to a
license grant. But in situations where
potential applicants appear to have
requirements that exceed the available
spectrum or orbital resources, the
Commission has invoked a strict
financial qualifications standard. This
policy is designed to make efficient use

947 CFR 25.140(c), 25.142(a)(4), and 25.143(b)(3).

of spectrum by preventing
underfinanced applicants from
depriving another fully capitalized
applicant of the opportunity to provide
service to the public. Since this NPRM
proceeds from the assumption that a
spectrum sharing plan can be devised to
accommodate all the pending
applicants’ proposed systems and future
entry, we are not proposing a strict
financial qualification standard for this
service with respect to the Second
Round NGSO FSS applicants. If,
however, the record developed in this
proceeding indicates that the allocated
spectrum cannot accommodate all
applicants, we may impose a strict
financial qualifications standard.

Should we determine the need to
impose strict financial qualifications,
we seek comment on whether to modify
our existing financial qualifications
requirement. Presently, NGSO FSS
applicants are required to demonstrate
internal assets or committed financing
sufficient to cover construction, launch,
and first-year operating costs of its
entire system. We propose to require the
commitment of funds not previously
committed for any other purpose. If
strict financial qualifications are
invoked, applicants for NGSO FSS
licenses will be required to demonstrate
that they have assets or committed
financing for their NGSO FSS systems
that are separate and apart from any
funding necessary to construct and
operate any other licensed satellite
systems. We request comment on this
proposal, and ask whether there are
alternative means of oversight we can
employ to ensure that licensees will be
able to commence timely service to the
public.

Implementation milestones. As with
all other satellite services, we propose
that all NGSO FSS Ka-band licensees
adhere to a strict timetable for system
implementation. Milestones are
intended to ensure that licensees are
building their systems in a timely
manner and that the spectrum resources
are not being held by licensees unable
or unwilling to proceed with their plans
to the detriment of other operators who
might benefit the public interest by
implementing satellite systems. We
propose implementation milestones that
track schedules recently imposed on
other NGSO systems.° Specifically, we
propose that NGSO FSS Ka-band
licensees must enter into a non-
contingent satellite manufacturing
contract for the system within one year

10 The Establishment of Policies and Service
Rules for the Mobile Satellite Service in the 2 GHz
Band, Report and Order, 15 FCC Rcd 16127 (2000)
(“2 GHz Report and Order”).

of authorization, complete critical
design review within two years of
authorization, begin physical
construction of all satellites in the
system within two and half years of
authorization, and complete
construction and launch of the first two
satellites within three and a half years
of grant. The entire system will have to
be launched and operational within six
years of authorization. As is consistent
with our practice in other services, we
propose to require operators to submit
certifications of milestone compliance,
or file a disclosure of non-compliance,
within 10 days following a milestone
specified in the system authorization.

Alternatively, we propose to modify
the implementation milestones for
NGSO FSS licensees by tying the
milestones to the ITU bring into use
date.1® For example, we could require
applicants to demonstrate that they are
on a launch manifest at a designated
point some months before the ITU
bringing into use date. In addition, we
could require licensees to also meet the
intermediate milestones noted above,
that is, enter into a non-contingent
contract, complete critical design review
and begin physical construction of all
satellites within a specified time frame
prior to the ITU bringing into use date.
We seek comment on what time frames
would be appropriate. We seek
comment on these or other possible
approaches to implementation
milestones.?2

Reporting requirements. We propose a
slight modification to § 25.145 of our
rules, which governs reporting
requirements for FSS systems. FSS
licensees are required to file an annual
report with the Commission describing:
the status of satellite construction and
anticipated launch dates, including any
major delays or problems encountered;
and a detailed description of the use
made of each satellite in orbit.13
Licensees should request an extension
of time if they anticipate delays in these
schedules. We propose to apply these
requirements to NGSO FSS systems. We
do not, however, propose to apply a
requirement to report unscheduled
satellite outages.1* The outage reporting
requirement was a means of spectrum
management instituted to ensure that

11 The ITU deadline for putting these U.S.
systems into use is May 18, 2003. A two-year
extension may be granted under certain
circumstances, thus the latest date to bring into use
at least one satellite by each of the second round
applicants is May 18, 2005.

12 We plan to undertake an investigation of
milestones issues in a separate, broader proceeding,
not limited to NGSO FSS service.

1347 CFR 25.210(1)(1) and (3).

1447 CFR 25.210(1)(2).
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satellite spectrum resources were not
warehoused in orbit. We believe that the
operational characteristics of NGSO
systems obviate the need for this
reporting requirement. One of the
second round applicants, @Contact,
suggests that applicants be required to
file quarterly reporting requirements to
enable the Commission to monitor more
closely milestone compliance. We
request comment on these proposals.
We also seek comment on a proposal to
require NGSO FSS operators to file
affidavits certifying whether milestone
requirements are met following the
appropriate milestone deadlines.'> The
Commission would retain the right to
request additional information (e.g.,
copies of construction contracts), as
required to ensure compliance with
milestones. Failure to file a timely
certification or disclosure of non-
compliance would result in automatic
cancellation of an operator’s system
authorization, with no further action
required on the Commission’s part.16
We seek comment on this proposal.

Orbital Debris Mitigation. Currently,
the FCC addresses concerns regarding
orbital debris of satellite systems on a
case-by-case basis. The Commission
analyzes such concerns under the
general “public interest, convenience,
and necessity,” standard in the
Communications Act. In our 2 GHz
Report and Order,'7 we adopted a
requirement that applicants for 2 GHz
MSS authorizations disclose their
orbital debris mitigation plans. Like the
Ku-band Notice of Proposed
Rulemaking 18 we propose to apply that
requirement to NGSO FSS applicants as
well, and seek comment on its
application to this service. We also
intend to commence a separate
rulemaking proceeding to consider
whether to adopt filing requirements for
all FCC-licensed satellite services,
including orbital debris mitigation
issues, the selection of safe flight
profiles and operational configurations,
as well as post-mission disposal
practices.

System License and License Terms.
NGSO systems historically consist of
constellations of technically identical
satellites that may be launched and
retired at different times. Consequently,
existing NGSO satellites in other bands
and services have been authorized
under blanket licenses.’® Under this

15 This requirement currently applies to Big LEO
and 2 GHz operators.

16 See 47 CFR 25.161.

17 2 GHz Report and Order, 65 FR 54555, 15 FCC
Rcd at 16187-88, Section 135-138.

18 Ku-Band NPRM, Section 66—67.

19 See, e.g., Amendment of the Commission’s
Rules to Establish Rules and Policies Pertaining to

approach, licensees are issued a single
blanket authorization for the
construction, launch and operation of a
specified number of technically
identical space stations that constitute
the satellite network constellation. The
authorization covers all construction
and launches necessary to implement
the complete constellation and to
maintain it until the end of the license
term, including any replacement
satellites necessitated by launch or
operational failure, or by retirement of
satellites prior to the end of the license
period. All replacement satellites,
however, must be technically identical
to those in service, including the same
orbital parameters, and may not cause a
net increase in the number of operating
satellites. The license terms runs from
the date on which the first space station
in the system begins transmitting and
receiving radio signals, and is valid for
10 years from that point in time. There
is a filing window for system
replacement applications prior to the
expiration of the license that allows
sufficient time for the Commission to
act upon replacement system
applications. We believe it is
appropriate to continue using this
model of licensing for the NGSO FSS.
We propose to require that replacement
applications be filed no earlier than
three months prior to, and no later than
one month after, the end of the eighth
year of the existing system license. We
request comment on this proposal.

Comments filed through the ECFS can
be sent as an electronic file via the
Internet to <http://www.fcc.gov/e-file/
ecfs.html>. Generally, only one copy of
an electronic submission must be filed.
If multiple docket or rulemaking
numbers appear in the caption of this
proceeding, however, commenters must
transmit one electronic copy of the
comments to each docket or rulemaking
number referenced in the caption. In
completing the transmittal screen,
commenters should include their full
name, Postal Service mailing address,
and the applicable docket or rulemaking
number. Parties may also submit an
electronic comment by Internet e-mail.
To get filing instructions for e-mail
comments, commenters should send an
e-mail to ecfs@fcc.gov, and should
include the following words in the body
of the message, “get form <your e-mail
address.” A sample form and directions
will be sent in reply.

Parties who choose to file by paper
should also submit their comments on
diskette. These diskettes should be

Mobile Satellite Service in the 1610-1626/2483.5—
2500 MHz Frequency Bands, Report and Order, 66
FR 30361, 9 FCC Rcd 536 (1994).

submitted to: William F. Caton, Acting
Secretary, Office of the Secretary,
Federal Communications Commission,
The Portals, 445 Twelfth Street, SW.,
Room TW-A325, Washington, DC
20554. Such a submission should be on
a 3.5 inch diskette formatted in an IBM
compatible format using Microsoft Word
for Windows or compatible software.
The diskette should be accompanied by
a cover letter and should be submitted
in “read only” mode. The diskette
should be clearly labeled with the
commenter’s name, IB Docket No. 02—
19, type of pleading (comment or reply
comment), date of submission, and the
name of the electronic file on the
diskette. The label should also include
the following phrase ‘“Disk Copy—Not
an Original.” Each diskette should
contain only one party’s pleading,
preferably in a single electronic file. In
addition, commenters must send
diskette copies to the Commission’s
copy contractor, Qualex International,
445 12th Street, SW., Room CY-B402,
Washington, DC 20554.

Alternative formats (computer
diskette, large print, audio recording,
and Braille) are available to persons
with disabilities by contacting Brian
Millin at (202) 418-7426 voice, (202)
418-7365 TTY, or <bmillin@fcc.gov>.
This NPRM can also be downloaded in
Microsoft Word and ASCII formats at
<http://www.fcc.gov/ib>.

This Notice of Proposed Rulemaking
(Notice) seeks comment on proposed
options for spectrum sharing among the
second round Ka-Band non-
geostationary satellite orbit fixed-
satellite service (NGSO FSS) applicants.
The Commission proposes to license all
five of the applicants and seeks
comment on which option may best
accommodate the applicants.
Implementation of these NGSO FSS
systems will introduce additional means
of providing broadband services to
consumers as quickly as possible. This
document also seeks comment on our
proposals for service rules to apply to
NGSO FSS systems.2° These actions are
necessary for the Commission to
evaluate these proposals and seek
comment from the public on any other
alternatives. The objective of this
proceeding is to assign the NGSO FSS
spectrum in an efficient manner and
create rules to ensure systems
implement their proposals in a manner
that serves the public interest and
enables the U.S. to preserve its ITU
international coordination priority. We
believe that adoption of the proposed
rules will reduce regulatory burdens
and, with minimal disruption to

20 See paragraphs 37—44, supra.
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existing FCC permittees and licensees,
result in the continued development of
NGSO FSS and other satellite services to
the public. If commenters believe that
the proposed rules discussed in the
NPRM require additional RFA analysis,
they should include a discussion of this
in their comments.

The Commission has not developed a
definition of small entities applicable to
geostationary or non-geostationary
satellite orbit fixed-satellite or mobile
satellite service operators. Therefore, the
applicable definition of small entity is
the definition under the SBA rules
applicable to Communications Services
“Not Elsewhere Classified.” This
definition provides that a small entity is
one with $11.0 million or less in annual
receipts.21 This Census Bureau category
is very broad, and commercial satellite
services constitute only a subset of the
total number of entities included in the
category.

The rules proposed in this Notice
apply only to entities providing NGSO
FSS. Small businesses will not likely
have the financial ability to become
NGSO FSS system operators because of
the high implementation costs
associated with satellite systems and
services. Since there is limited spectrum
and orbital resources available for
assignment, we estimate that only five
applicant entities, whose applications
are pending, will be authorized by the
Commission to provide these services.
We expect that none of these would be
considered small businesses under the
SBA definition. Thus, the rules
proposed in this Notice of Proposed
Rulemaking, if adopted, would not have
a significant economic impact on a
substantial number of small entities.

The Commission will send a copy of
this Notice of Proposed Rulemaking,
including this initial certification, to the
Chief Counsel for Advocacy of the Small
Business Administration. A copy will
also be published in the Federal
Register. See 5 U.S.C. 605(b).

List of Subjects in 47 CFR Part 25

Communications common carriers,
Reporting and recordkeeping
requirements, Satellites,
Telecommunications.

Federal Communications Commission.
William F. Caton,
Acting Secretary.

Rule Changes

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 25 as follows:

2113 C.F.R. 121.201, North American Industry
Classification System (NAICS) Code 51334.

PART 25—SATELLITE
COMMUNICATIONS

1. The authority citation for part 25
continues to read as follows:

Authority: 47 U.S.C. 701-744. Interprets or
applies Sec. 4, 301, 302, 303; 307, 309 and
332 of the Communications Act, as amended,
47 U.S.C. Sections 154, 301, 302, 303, 307,
309 and 332, unless otherwise noted.

2. Section 25.145 is amended by
removing “and” at the end of paragraph
(c)(1), by removing the period at the end
of paragraph (c)(2) and adding “; and”
in its place, by removing “and’ at the
end of paragraph (g)(1)(ii), by removing
the period at the end of paragraph
(g)(1)(iii) and adding *‘; and” in its
place, adding paragraphs (c)(3),
(g)(1)(v), (i), (j) and (k) and revising
paragraph (f) to read as follows:

§25.145 Licensing conditions for the
Fixed-Satellite Service in the 20/30 GHz
bands.

* * * * *

(C]***

(3) A description of the design and
operational strategies that it will use, if
any, to mitigate orbital debris. Each
applicant must submit a casualty risk
assessment if planned post-mission
disposal involves atmospheric re-entry
of the spacecraft.

* * * * *

(f) Implementation milestone
schedule. Each NGSO FSS licensee in
the 18.8-19.3 GHz and 28.6-29.1 GHz
frequency bands will be required to
enter into a non-contingent satellite
manufacturing contract for the system
within one year or authorization, to
complete critical design review within
two years of authorization, to begin
physical construction of the satellites in
the system within two and a half years
of grant, and to launch and operate its
entire authorized system within six
years of authorization.

(g]* *  *

1)***

(iv) All operators of NGSO FSS
systems in the 18.8-19.3 GHz and 28.6—
29.1 GHz bands shall, within 10 days
after a required implementation
milestone as specified in the system
authorization, certify to the Commission
by affidavit that the milestone has been
met or notify the Commission by letter
that it has not been met. At its
discretion, the Commission may requi